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The Tax Court of the United States 
Docket No. 6695 


KENNEDY NAMEPLATE COMPANY, 
A Corporation, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


1944 

Dec. 11—Petition received and filed. Taxpayer noti- 
fied. Fee paid. 

Dec. 11—Copy of petition served on General Coun- 
sel. 

Dee. 27—Entry of appearance of C. Earle Memory 
as counsel filed. 

1945 

Feb. 5—Answer filed by General Counsel. 

Feb. 5—Request for hearing in Los Angeles, Cali- 
fornia filed by General Counsel. 

Heb. 9—Notice issued placing proceeding on Los 
Angeles calendar. Service of answer and 
request made. 

1946 

Apr. 16—Hearing set June 10, 1946, Los Angeles, 

Calif. 
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1946 

June 12—Hearing had before Judge Blaek on 
merits. Appearance of Preston D. Oren, 
as counsel filed at hearing. Petitioner’s 
brief due 8/1/46. Respondent’s brief due 
9/1/46. Petitioner’s reply due 10/1/46. 

July 1—Transcript of hearing 6/12/46 filed. 

July 29—Brief filed by taxpayer. Copy served. 

Sept. 5—Motion for extension to Oct. 1, 1946, to 
file respondent’s brief filed by General 
Counsel. 9/6/46. Granted. 

Sept.27—Reply brief filed by General Counsel. 
Served 9/30/46. 

Oct. 15—Reply brief filed by taxpayer. Copy 
served, 


1947 

May 29—Memorandum findings of fact and opin- 
ion rendered, Judge Black. Decision will 
be entered under Rule 50. 6/3/47 copy 
served. 

June 20—Motion to vacate and set aside the Memo- 
randum findings of faet and opinion filed 
by taxpayer. 

July 9—Respondent’s eomputation for entry of 
decision filed. 

July 14—Hearing set August 6, 1947, Wash; 1. %C., 
on Rule 50. 

July 144—Order denying motion to vacate and set 
aside memorandum findings of fact and 
opinion entered. 
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July 29—Consent to respondent’s computation filed. 

July 30—Decision entered, Judge Black, Div. 15. 

Oct. 27—Petition for review bv U.S. Circuit Court 
of Appeals, Second Circuit, with assign- 
ments of error filed by taxpayer. 

Nox. 3-—Proot of service ited 

Nov. 10—Designation of record filed by taxpayer. 


Nov. 24—Proof of service of designation of record 
filed. [1*] 


The Tax Court of the United States 
Docket No. 6695 


KENNEDY NAMEPLATE COMPANY, a Corpo- 
ration, 
Petitioner, 


Vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice 
of deficiency (LA:IT:90D:PAK) dated September 


* Page numbering appearing at top of page of original certified 
Transcript. 
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“24, 1944, and as a basis of his proceeding alleges 
as follows: 

1. The petitioner is a corporation incorporated 
under the Inws of the State of California with prin- 
cipal office at 4509 Pacific Boulevard, Los’ Angeles, 
11, California. The returns for the periods’ here 
involved were filed with the Collector for the 6th 
District of California. 

2. The notice of deficiency (eopy of which is 
attached and marked Exhibit ‘A’’) was mailed to 
the petitioner on September 21, 1944. 

3. The taxes in controversy are income, excess 
profits, declared value exeess profits and Section 


102 taxes for the fiscal vears ended June 30, 1941, 
and June 30, 1942, and in the amount of $30,098.59. 


4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: 

(A) The commissioner proposes to disal- 
low the compensation paid to J. W. Hayek and 
W. J. Kennedy in the amount of $5,936.58 each 
for the fiscal vear ended June 30, 1941, and 
#5,858.18 each for the fiscal vear ended June 
30, 1942. 

(B) The commissioner contends that for 
each of the taxable years ended June 30, 1941, 
and June 30, 1942, the petitioner was availed 
of for the purpose of preventing the imposition 
of surtax upon its shareholders through the 
medium of permitting its earnings to aceumn- 
late beyond the reasonable needs of its business 
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and has accordingly imposed a surtax under 
the provisions of Section 102 of the Internal 
Revenue Code in the amounts of $6,544.88 and 
$9,115.11 for each of such years respectively. 


5. The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 


Compensation of Officers 


The Commissioner has not alleged that the serv- 
ices were not rendered and this petitioner is there- 
fore submitting no facts on that point. [2] 


Mr. J. W. Hayek is the president of the corpora- 
tion and all of his time is devoted to the supervi- 
sion of the petitioner’s production and technical ac- 
tivities. Mr. W. J. Kennedy is the Secretary-Treas- 
urer of the corporation and is in complete charge 
of the administrative, executive, sales and engineer- 
ing activities of the petitioner. These two men are 
solely responsible for all of the activities of the 
corporation since its inception 23 vears ago and 
have devoted al! of their time to its business. 

Mr. Hoyek has spent the past 35 vears in the 
technical aspect of the production of nameplates 
and allied products, is a reeognized authority in 
this field and was one of the pioncer nameplate 
manufacturers in the United States. His technical 
skills comprise etching, chemical and electro plat- 
ing, finishing of metals, sheet metal working, tool 
and die making, photographie techniques, deealco- 
mania, plastics and their derivatives, properties and 
uses of acids, lithography, production and manu- 
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facturing techniques. Ie has been a leader in these 
fields from the begining of the industry. 

Mr. Kennedy has been a sales and administra- 
tive executive for more than 30 years and has held 
executive positions with such firms as Stewart 
Manufacturing Company of Chicago, International 
Products Company of New York, Cia International 
de Productos and Cia Central de Productos of Ar- 
gentine and Paraguay, Marshall Field & Company 
of Chicago and (more than 25 years ago) was assist- 
ant to the Vice-President of Sulzberger & Sons 
Gater Wilson & Company, packers). His eduea- 
tional background includes seven years post gradu- 
ate work in advertising and sales engineering at 
the University of Southern California, two years 
as director of University College and the recent 
completion of a course in plastic chemistry con- 
ducted by the Califormia Institute of Technology 
and is a recognized plastic engineer. 

Mr. Kennedy purehased the Hayek Nameplate 
Company in Mimeapolis in 1921 and inmmediately 
moved it to California and incorporated it in 1923 
as the Kennedy Nameplate Company, the petitioner 
herein. Mr. Hayek came with the company and 
these two men have operated the company jointly 
since that time. 

In the latter part of 1943 the National Engrav- 
ing Corapany of Racine, Wisconsin, made an offer 
to prrehase a 51% interest in the business of the 
petitioner and to retain Mr. Hayek and Mr. Ken- 
nedy to continue to run said business at the rate 
of compensation being then paid them by the peti- 
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tioner which was £17,418.24 per annum each, This 
offer was rejected by them. They were not willing 
to work for anyone else for what they considered to 
be the modest compensation paid to them by the 
petitioner. When Mr. Kennedy was 37 years of age 
(25 vears ago) he refused a bnsiness opportunity 
offered him in South America that would have guar- 
anteed him earnings of $25,000 per year. 


With referenee to A.R.R. 53, 2CB110 the follow- 
ing matters are pertinent. The annual compensa- 
tion of each of the officers has never been in excess 
of $18,000 and there has been no allocation of any 
intent to reduce the taxes of the corporation thereby. 
Tt has been the established policy of the petitioner 
for the past 18 vears to pay bonuses to all of its 
permanent personnel. The remaining net profits 
of the petitioner for the subject vears were approxi- 
mately $47,000 and 92,000 respectively, these 
amounts being returns of 4814% and 66% of its 
invested capital respectively and it paid substantial 
income and excess profits taxes for the subject vears 
of approxinately $67,000. The petitioner contends 
that the compensation paid to its officers does not 
reduce the net earnings subject to tax below that 
of competing concerns that seenred the services of 
officers and employees by open bargaming. Under 
the management of these two men, the net sales of 
the petitioner increased from $98.354 to $256,451 
and the number of emnlovees [3] increased from 
39 to 73 during the five-year period ended June 30, 
1941. Subsequent substantial increases in produe- 
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tion have been brought about by the war-produc- 
{ion program. 

The petitioner alleges that the salaries paid to its 
executive officers set forth in the following schedule 
were hot excessive and were not in excess of those 
that said officers could have reasonably expected to 
have obtained elsewhere and that the petitioner re- 
eelved full value for such compensation and that 
the full amounts of said compensation were reason- 
able and necessary to the conduct of the petition- 
er’s business: 


Name 1941 1942 
Joseph W. Havyek..............$17,936.58 $17,858.18 
Wilhtam J. Kennedy..........$17,936.58 $17,858.18 


Undistributed Net Income June 30, 1941 


al 


he net income for the taxable year ended that 
day was $46,942.07, the federal taxes on income paid 
thereon were $16,709.61, leaving undistributed in- 
come of $30,232.46. This remaining income was not 
distributed for the reason that at that time the 
petitioner had under way a program of expansion 
that had been in process for several years and was 
essential to its continned existence. The plan actu- 
ally in process on that date entailed a minimum 
expenditure of $217,500 and a maximum of £252, - 
500. This was to be financed from its $50,000 work- 
ing capital, the sale of its existing plant for about 
$60,000, by finds provided by shareholders of 
$50,000 and the balance was to be taken eare of by 
a trust deed on the new plant. When the United 
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States entered the war subsequent to this date nec- 
essary curtailment of materials required that this 
plan be held in abeyance and it is still the inten- 
tion of the petitioner to consummate this plan as 
soon as construction materials and manufacturing 
equipment are available. This is the only way the 
petitioner can successfully continue in the nameplate 
business. 

Following are some specific instances proving 
why petitioner needed all available funds for ex- 
pansion necessary to its continued existence: 

(A) In December 1940 the petitioner purchased 
an industrial site with trackage at 5511 Boyle Ave- 
nut, Los Angeles. It designed for erection thereon 
an efficient manufacturing facility as its existing 
plant had grown to the point where it was ineffi- 
ciently operated and did not have space for needed 
equipment and processes. This plant was to cost 
approximately $100,000. 

(B) The petitioner’s principal lithographing 
press was purchased second-hand in 1931 and was 
worn out and obsolete. In the latter part of 1940 
and the early part of 1941 it was negotiating for 
the purchase of a new press to be installed at a 
cost of between $50,000 and $75,000. During such 
negotiations it communicated with R. J. Hoe Com- 
pany, manufacturers, and Fuchs and Lang. The 
petitioner’s president, Mr. Hayek, went east on this 
matter in 1941 and spent 13 weeks visiting other 
nameplate manufacturers and press manufacturers 
for the purpose of determining what type of press 
was most suited for the petitioner’s needs. This 
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press was to be installed in the new plant as the 
existing plaut was not large enough to accomimo- 
date it. 

(C) On June 30, 1941, the petitioner was en- 
gaged in designing a complete infra-red conveyor 
system and continuous finishing equipment that 
would have materially reduced its manufacturing 
costs. This was also to be installed in its new plant 
and would entail an expenditure of between $15,000 
and $25,000. 

(D) At this time the petitioner was negotiating 
with the Aluminum Corporation of America for 
their anodyzing and alumiliting process that would 
have required considerably more floor space than 
was available in the petitioner’s existing plant. This 
would have entailed an expenditure of $5,000 for 
the necessary equipment and $5,000 fee for a manu- 
facturing license. 

(E) he petitioner's cost of moving to its new 
plant was estimated at $7.500 and it was expecting 
to spend an additional $35,000 for heavy equipment 
necessary to the more ecenomieal and efficient manu- 
facture of its products. 

Undistributed Net Income June 30, 1942 

The net income for the taxable vear ended that 
day was $91,747.72, the federal taxes on income paid 
thereon were $49,985.96, leaving undistributed in- 
come of $41,761.76. This remaining income was not 
distributed for two reasons, (1) the petitioner re- 
quired part ot this working capital for the herein- 
before deseribed expansion of manufacturing facili- 
ties and, (2) the petitioner required the remainder 
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of its working capital for the extensive reconver- 
sion to peacetime production of its facilities that 
had been converted to war production in the interim. 
The following exanrples will ilhistrate this need: 

(A) On that date all of the petitioner’s facili- 
ties were engaged in produetion for the war effort, 
many of its existing facilities had been rendered 
useless for peacetime production and considerable 
capital would be needed to restore them. 

(B) The petitioner was required to provide sub- 
stantial reserves, not recognized by income tax 
purposes for inventory losses. As an example, alu- 
minum was then 26¢ a pound and is expected to 
approximate 10¢ per pound after the war. 

(C) The petitioner was required to maintain 
funds to cover inevitable losses on contract termi- 
nations as the type of its manufacturing activities 
are not such that all losses could be recovered under 
termination procedures. 

(B) The petitioner believes that it will be nec- 
essary to maintain an uneconomical number of 
employees during the reconversion period in order 
to hold its organization intact. 

(E) Upon reconversion, the petitioner will he 
required to spend approximately £25,000 to restore 
its plating equipment, which had been abandoned 
during war production, and which will again be 
needed for peacetime production. 

(F) The plasties engraving equipment. costing 
$18,000 will be obsolete upon the cessation of war 
production, a loss not recognized during this period. 

(G) Good business practice requires that the 
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petitioner maintain sufficient funds to act as a 
cushion against expected operating losses during 
the reconversion period and in the immediate post- 
war ‘period. 

CIT) Funds will also be required to build a new 
distributing organization and to find altogether new 
outlets for selling its products during the post-war 
period. 

(I) War-time technological advances have so re- 
dueed the costs of making nameplates that there 
will not be sufficient dollar volume in the post-war 
period to imsnre the petitioner’s continued exist- 
ence in that field elone, and it will therefore be 
necessary for the petitioner to enter other fields 
rather than to try to exist on nameplate mannfac- 
turing alone, 

(J) The petitioner has heen making cousiderable 
research into the use of [5] plasties and it is ex- 
pected that they will replace some inaterials after 
the war.’ This will require new machinery and 
equipment to handle new metals, plastics and com- 
binations of the two. 

In summary, the petitioner alleges that for the 
year ended June 30, 19842, it had abandoned its 
peacetime activities and converted its entire facili- 
ties to war production and it is therefore entitled 
to accumulate reserves from such business te Pan 
for not only the costs and losses of getting out of 
war production but the development of such new 
products as the developments of war production 
have shown will be necessary to insure its continued 
existence after the war. The petitioner also alleges 
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that it had to chop up its manufacturing plant and 
tear out certain of its built-in equipment to meet 
immediate needs of the aircraft industry, all of 
which must be restored. It will be impossible for 
it to compete in the post-war period at its present 
location unless it spends as much money to restore 
its plant to its original condition as the new plant 
and equipment contemplated in its original expan- 
sion program as at June 30, 1941, would cost. 

The petitioner alleges that it, as a manufactur- 
ing corporation, was not availed of for the purpose 
of preventing the imposition of taxes upon its share- 
holders through the medium of permitting its earn- 
ings to accumulate beyond its reasonable needs. 

With respect to the year ended June 30, 1941, 
the Jaws and regulations necessary to the suecessful 
persecution of the war made it impossible for the 
petitioner to consummate its definite expansion pro- 
eram actually under way on that date and it should 
not be prohibited from accumulating funds for such 
purpose to be used when such controls are released. 

With respect to the year ended June 30, 1942, 
with the exigencies of war production and the in- 
evitable losses contingent upon the cessation thereof 
and the restoration of its plant, the petitioner 
alleges that it accumulated no more fimds than 
were necessary to the snecessful persecution of its 
business and reconversion of it. 

The petitioner has not invested any of its funds. 
None of its funds were loaned to stockholders, in 
fact all during the first vear under review it owed 
its stockholders $16,997.54 which it paid during the 
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next year. The petitioner alleges that for both of 
these years it has not aceumulated any funds beyond 
its reasonable current and foreseeable needs. [6] 

Wherefore, the petitioner prays that this Court 
may hear the proceeding and find that no additional 
ineome and/or excess profits taxes and/or deelared 
value exeess profits taxes are due from the peti- 
tioner for the taxable years ended June 30, 1941, 
and June 30, 1942. 


/s/ WILLIAM J. KENNEDY, 
Secretary-Treasurer for the 
Petitioner. 


State of California, 
County of Los Angeles—ss. 


Wilham J. Kennedy, being duly sworn, says that 
he is the Secretary-Treasurer of the Kennedy Name- 
plate Company, a eorporation, the above-named 
petitioner; that he is duly authorized to verify the 
foregoing petition; that he has read same and is 
familar with the statements contained herein, and 
that the statements contained therein are true, ex- 
ecpt those stated to be upon information and belief 
and that those he belteves to be true. 

/s/ WILLA Nie. KN Nei. 


Subseribed and sworn to before me this 5th day 
of December, 1944. 
[Seal] /s/ GERTRUDE OSTLING, 
Notary Public in and for the County of Los Angeles, 
State of California. 
My Commission Expires March 5, 1947. [7] 
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[Letterhead Treasury Department] 


Office of Internal Revenue Agent in Charge Los 
Angeles Division. LA-IT:90D:PAK. 


Sept. 21, 1944 
Kennedy Name Plate Co. 
4509 Pacific Boulevard 
Los Angeles 11, Cahfornia 


Gentlemen: 


You are advised that the determination of your 
income tax liability for the taxable years ended 
June 30, 1941 and 1942, discloses a deficiency of 
#19,800.59; that the determination of your declared 
value excess-profits tax lability for the taxable 
years ended June 30, 1941 and 1942, discloses a defi- 
ciency of $3,113.83; and that the determination of 
your excess profits tax liability for the taxable years 
ended June 30, 1941 and 1942, discloses a deficiency 
of $7,184.17, as shown in the statement attached. 


In accordance with the provisions of existing 
internal revenue laws, notice is hereby given of 
the deficiency or deficiencies mentioned. 


Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th 
dav) from the date of the mailing of this letter, 
you may file a petition with The Tax Court of 
the United States, at its principal address, Wash- 
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ington, D. C., for a redetermination of the defi- 
eiency or deficiencies. 

Should yon not desire to file a petition, you are 
requested to execute the enclosed form and. for- 
ward it to the Internal Revenue Agent in Charge, 
Los Angeles, California, for the attention of 
LA:Conf. The signing and filing of this form will 
expedite the closing of your return(s) by permitting 
an early assessment of the deficieney or deficiencies, 
and will prevent the accumulation of interest, sinee 
the interest period terminates 30 days after filing 
the form, or on the date assessment is made, which- 
ever is earlier. 

Very truly yours, 
JOSEPH D. NUNAN, JR., 
Commissioner. 


By /s/ GEORGE D. MARTIN, 
Internal Revenue Agent in 


Charge. 
PAK :vine 
Enclosures: 
Statement 
Form of Waiver 
STATEMENT 


LA:IT:90D:PAK 
Kennedy Name Plate Co. 
4509 Paeifie Bonlevard 
Los Angeles 11, California [8] 
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TAX LIABILITY FOR THE TAXABLE YEARS 
ENDED JUNE 30, 1941 AND JUNE 30, 1942 


Ineome Tax 


Year Liability Assessed Deficiency 
mune 30, W941... checsesss $19,988.72 $10,970.93 $ 9,017.79 
AIT ett MS: 2a 28,908.28 18,125.48 10,782.80 

ING cr Se aioe meres Sere $48,897.00 $29,096.41 $19,800.59 


Deelared Value Exeess-Profits Tax 


June 20, 193). $ 2,797.14 $ 1,229.87 $ 1,567.27 
Jume 30 Ot? eee 7,042.41 5,495.85 1,546.56 
A tall sxc -c eee eee $ 9,839.55 $ 6,725.72 $ 3,113.83 


Exeess Profits Tax 


eune 30) 1942.00 ee $ 6,902.82 $ 4,508.81 $ 2,394.01 
June 30, 1942.............. 31,766.30 26,976.14 4,790.16 
Total lee $38,669.12 $31,484.95 $ 7,184.17 


In making this determination of your tax liability, careful 
consideration has been given to the report of examination dated 
August 6, 1943 to your protest dated September 24, 1943 and 
to the statements made at the conferences held on October 19, 
1943, March 21, 1944, July 6, 1944 and August 4, 1944. 


* It is held that the sums paid to your officers as alleged com- 
pensation, and deducted from gross income in computing your 
taxable net income, for the taxable years ended June 30, 1941 
and 1942 exceed reasonable allowances for services rendered 
in such years within the purview of section 23 of the Internal 
Revenue Code to the following extent: 
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Taxable Year inded June 30, 1941 


Item of Alleged 


Compensation J.W. Tayek  W..-1. fCennedy 
LOIS $5,000.00 $5,000.00 
Proceeds from sale of serap 

material retamed by officer... 936.58 936.58 
Amounts deemed exeessive......$ 39,936.58 $5,936.58 


Taxable Year ([nded -June 380, 1942 


ow ne 55,000.00 $5,000.00 
Proceeds from sale of serap 

material retained by offieer.. 858.18 858,18 
Amounts deemed execessive......: 5,808.18 $5.858.18 


It is held that for cach of the taxable years ended June 30, 
1941 and 1942, you were availed of for the purpose of preventing 
the imposition of surtax upon your shareholders through the 
medium of permitting your earnings and/or profits to ac- 
eumulate beyond the reasonable needs of your business instead 
of being divided or distributed. Accordingly, surtax is imposed 
upon you for each of said taxable years ended June 30, 1941 
and June 30, 1942 under the provisions of scetion 102 of the 
Internal Revenue Code. 

A copy of this letter and statement has been mailed to your 
representative, Mr. C. Earle Memory, Commercial Exchange 
Building, Los Angeles 14, California, in aecordance with the 
authority contained in the power of attorney exceuted by you. 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended June 30, 1941 


Net Income as disclosed by return...... $46,942.07 
Onion. ——————— 46,942.07 
Unallowable Deduction and Addi- 
tional Income: 
(a) Compensation of Officers... $10,000.00 
(b) Proceeds from Sale of Serap 
Omitted from Ineome Re- 
FN aoc ecc ocean ececccccseceeseneee 1,873.16 11,873.16 


Net Ineome Adjusted........cccccccc... $58,815.23 
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Explanation of Adjustments 


These Adjustments Have Been Previously Explained 
Computation of Deelared Value Exeess-Profits Tax 


Taxable Year Ended June 30, 1941 


Net Income Ad justect........22.2-:22= 
Less: 10% of $300,999.00, Value of 
Capital Stoek as Deelared in the 
Capital Stoek Tax Return for 
the Year Ended June 30, 1941... 


Net Ineome Subject to Deelared Value 
ixcess-Profits Tax 2... 
Amount Taxable at 6% (5% of 
SOOO} 90000): x22 see 


Amount Taxable at 12%...................... 
Deelared Value Kxeess-Profits Tax: 

69 of $15,049). 

12% off913 065,35. =e 


Correct Declared Value Exeess-Profits 
Vax Liability 
Deelared Value Eixeess Profits Tax 
Assessed : 
Original, Aecount No. Oetober 
420010 24.2 ee 
Deficiency of Declared Value Excess 
Protits Tax... 


$58,815.23 


30,099.90 


$28,715.33 


15,049.95 


$13,665.38 


$ 2,797.14 


1,229.87 


$ 1,567.27 
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Computation of Ineome Tax 


Taxable Year Ended June 30, 1941 


Tax Under Sections 13 and 15, In- 
ternal Revenue Code 


INC! CC ea $58,815.23 
Less: Declared Valne  Exeess- 

IP RRGIUTIUS BAIS fee eeeceereesssssaeee 2,797.14 
Normal-Tax Net Income .............. $56,018.99 
Income Tax: 

erect $56,018.09... $12,380.00 
Defense Tax: 
UDG OF GRAOUS OG 1,064.34 


Total Ineome Tax Under See- 
Morse les aC 15 ......ccc..-----.--n-e0es $13,444.34 
Tax Under Sections 102 and 15, In- 
ternal Revenue Code 


Noe IGOR ee $58 815.23 
Less: Deelared Value Excess- 
TPRONTICS ANS eee $ 279@le 
Ineome Tax Under See- 
tions 13 and 15.............. 13,444.34 
Exeess Profits Tax (See 
LENG AON) aes ae 6,902.82 23,144.30 
Seetion 102 Net Ineome................ $35,670.93 
Less: Basie Surtax Credit............ 11,873.16 
Undistributed Section 102 Net 
ATA G <oo 2c. ccs eseveessecssceccaoceccesen $23,797.77 
Income Tax: 
Ot $23,797.77 .nccccnosnvceanceccce $ 5,949.44 
Defense Tax (10% of 
i) et) (rr 594.94 


Total Ineome Tax Under See- 
MOUS MO! amd 19.........-.-c-cace-ac--.- $ 6,544.38 
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Summary 


Ineome Tax Under Sections 13 and 15 
Income Tax Under Sections 102 and 
il) ere cere 


Correct Income Tax Liability............. 
Income Tax Assessed : 

Original, Account No. October 

A) 0) | ADE a 


Deficiency of Income Tax................... 


Computation of Excess Profits Net Income 


Taxable Year Ended June 30, 1941 


Exeess Profits Net Income Disclosed 
byheurn 2. 
Additions: 
(a) Compensation of Officers...... $10,000.00 
(b) Proceeds from Sale of Scrap 
Omitted from Income Re- 


ported <2. ee 1,873.16 
Total icc eee eee 
Deductions: 
(ec) Declared Value _ Excess- 
Protits "Tax. eee $ 1,567.27 


(aj lncome Tax 2,473.41 
Excess Profits Net Income Adjusted.. 


Explanation of Adjustments 


$13,444.34 


6,544.38 


$19,988.72 


10,970.93 


$ 9,017.79 


$34,741.27 


11,873.16 


$46,614.43 


(a) and (b) These adjustments have been previously ex- 


plained. 


(ec) The deduction claimed for declared value excess-profits 
tax is inereased by the amount of the deficiency thereof as shown 
above in the computation of declared value excess profits tax. 


(d) The deduction claimed for income tax is increased as 
shown above in the computation of income tax under Sections 


13 and 15, I.R.C. 


Conmissioner of Internal Revenue 23 


Adjustment to Average Base Period Net Income Where There 
Were Increased Earnings in the Last Half 
of the Base Period 
Taxable Year Ended .Inne 30, 1941 
Average Base Period Net Tneome 
Where There Were Increased Earn- 
ings in the Last Half of the Base 


Period as Diselosed by Return........ $32,322.13 
Deduetion : 
(a) Elimination of Short-Term 
Conital Net Loss ..........-0.. 500.00 


Average Base Period Net Ineome 
Where There Were Increased Earn- 
ings in the Last Half of the Base 
Pato ACTUSHE _.........-.-cc-c-cccccceee DPS alS 


Explanation of Adjustment 


(a) This adjustment is due to the climination of a short- 
term eapital net loss of $2,000.00 sustained upon the sale of 
seeurities during the base period year ended June 30, 1938. 


Computation of Excess Profits Credit 
Taxable Year Ended June 30, 1941 


Average Base Period Net Ineome...... $11,822.13 
95% of Average Base Period Net In- 
CONG cnc eceee ee $11,231.02 


Exeess Profits Credit........................... $11,231.02 
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Computation of Adjusted Excess Profits Net Income 


Taxable Year Ended June 30, 1941 


Exeess Profits Net Inecome..........-..---- 


IGS 2 LORCA MB ON cece ccccrnesscencs: $ 5,000.00 


Exeess Profits Credit............ 11,231.02 


Adjusted Execss Profits Net Income.. 
Computation of Exeess Profits Tax 
Taxable Year Ended June 30, 1941 
Adjusted Excess Profits Net Income.. 
Exeess Profits Tax: 
25% of $20,000 0G= ea $ 5,000.00 
B00 Ol S00) 22) (cee ING pa gs 


Correet Exeess Profits Tax Liability.. 
Excess Profits Tax Assessed : 

Original, Account No. October 

400010 2. 


Deficiency of Excess Profits Tax........ 


Adjustments To Net Ineome 
Taxable Year Ended June 30, 1942 


Net Ineome as Disclosed by Return.... 
Unallowable Deduction and Addi- 
tional Ineome: 
Compensation of Officers............. $10,000.00 
Proceeds from Sale of Serap 
Omitted from Income Re- 
ported 22.22 ee 1,716.36 


$42,573.75 


16,231.02 


$26,342.73 


$26,342.73 


$ 6,902.82 


4,508.81 


$ 2,394.01 


$91,747.72 


11,716.36 


$103,464.08 
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lixplanation of Adjustments 
These adjustments have been previously explained. 


Computation of Declared Value Excess-Profits Tax 


Taxable Year Knded June 30, 1942 
Net Income Adjusted 0... $103,464.08 
Less: 10% of $400,900.00 value of 
Capital Stoek as Deelared in the 
Capital Stock Tax Return for 


the Year Ended June 30, 1942... 40,090.00 
Net Income Subjeet to Deelared 
Value ixeess-Profits Tax.......:.....-. $ 63,374.98 
Amount Taxable at 6.6% (5% of 
GU 00) ac ; 20,045.00 
Amount Daxable at 13.29%.................. $ 43,329.08 
Declared Value Exeess-Profits Tax : : 
WO enor $29,045.00)... --cccaceo $ 1,322.97 
13727) of $43,329.08.............0..0.---- 5,719.44 


Correet Declared Value Excess-Prof- 
ths) eS Ue $ 7,042.41 
Declared Value Exeess-Profits Tax Assessed: 
Original, Aecount No. October 
{00 5,495.85 


Defieicney of Declared Value Exeess- 
WMS eco... ccaeeccccaccescoeceecvece $ 1,546.56 
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Computation of Exeess Profits Net Ineome 


Taxable Year Ended June 30, 1942 


Exeess Profits Net Ineome as Dis- 
qlosed) ly" Return, ........-......- seen 
Additions: 
(a) Compensation of Officers...... $10,000.00 
(b) Proceeds from Sale of Serap 
Omitted from Income Re- 
ported 22...3...5 2 1,716.36 


Deduetion : 
(ec) Deelared Value Exeess-Prof- 
Its Taxco. 


Exeess Profits Net Ineome Adjusted.. 


Explanation of Adjustments 


$ 86,184.85 


11,716.36 


$ 97,901.21 


1,546.56 


$ 96,334.65 


(a) and (b): These adjustments have been previously ex- 


plained. 


(ec) The deduction claimed for declared value excess-profits 
tax is inereased by the amount of the deficiency thereof as 
shown above in the computation of declared value excess-profits 


tax. 


Adjustment to Average Base Period Net Income 
Where There Were Increased Earnings in the 


Last Half of the Base Period 


Taxable Year Ended June 30, 1942 


Average Base Period Net Ineome 
Where There Were Increased 
arnings in the Last Half of the 
Base Period as Disclosed by Return 

Deduction : 

(a) Elimination of Short-Term 
Capital Net Loss..................- 


Average Base Period Net Income 
Where There Were _ Increased 
Karnings in the Last Half of the 
Base Period Adjusted...................... 


$ 14,168.53 


500.00 


$ 13,668.53 


Commissioner of Internal Revenue on 


loxplanation of Adjustinent 


(a) This adjustinent is due to the climination of a short-term 
eapital net loss of $2,000.00 sustained upon the sale of seeuri- 
ties during the base period year ended Jnne 30, 1938. 


Computation of Exeess Profits Credit 
Taxahle Year Ended June 30, 1942 


Average Base Period Net Income...... $ 13,668.53 
95% of Average Base Period Net In- 

GCOURO sctcccee $ 12,985.10 
luxcesserronits Credit ..................... $ 12,985.10 


Computation of Adjusted Excess Profits Net. Income 
Taxable Year Ended June 30, 1942 


Excess Profits Net Income Adjusted... $ 96,354.65 
INOS 6 JO 00) | $ 5,000.00 

Iixeess Profits Credit... 12,985.10 17,985.10 
Adjusted Excess Profits Net. Ineome.. $ 78,369.55 


Computation of Excess Profits Tax 
Taxable Year Ended June 30, 1942 


Adjusted Exeess Profits Net Income.. $ 78,369.55 
Excess Profits Tax: 

35% otf $20,000.00...........0.0..0-... $ 7,000.00 

40% of $30,000.00......0.00.0.0......-.. 12,000.00 

sy Ol SSUSERy 1 12,766.30 
Correct Excess Profits Tax Liability... $ 31,766.30 


Excess Profits Tax Assessed: 
Original, Account No. October 
AUC. ae en 26,976.14 


Deficiency of Excess Profits Tax... $ 4,790.16 
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Computation of Income Tax 


Taxable Year Ended June 30, 1942 


Tax Under Sections 13 and 15, Internal Revenue Code: 


INGete TGRYOOUIIVE: Sees ceccccce 
Less: Deelared Value Excess 


Profits Vax..22) 2 $ 7,042.41 
EEXcessh le Oitts ll axes 31,766.30 
Surtax Net Ineome..........-------------- 


Normal Tax Net Inecome.....-....--.. 
Ineome Tax: 
Normal Tax: 
24% of $64,655.37........ 


Surtax: 
6% of $25,000.00............ $ 1,500.00 


79 of $39,655.37..........-. 2,759.88 


Total Income Tax Under See- 
13 and) 15) 19,793.17 


Tax Under Section 102, Internal Revenue Code: 


Less: Declared Value [Excess- 


Profits Taxes $ 7,042.41 
Ineome tax Under Sections 
13 anda Senne 19,793.17 


pce) PRO) WEIS cccrerenccrcneee 31,766.30 


Section 102 Net Income...............- 
Less: Basie Surtax Credit...........- 


Undistributed Seetion 102 Net 
INCOMG 22.22 ee 
Income Tax: 
2714% of $33,145.84.............. $ 9,115.11 
Total Income Tax Under Sece- 
tion 102.5 ees 


$103,464.08 


38,808.71 


$ 64,655.37 


$ 64,655.37 
$ 15,517.29 


4,275.88 


$103,464.08 


58,601.88 
$ 44,862.20 
11,716.36 


$ 33,145.84 


$ 9,115.11 
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Summary 
Ineome Tax Under Seetion 13 and 15 $ 19,793.17 
Income Tax Under Section 102............ S) TS) Tal 
Correct Income Tax Liability... # 18,908.28 


Income Tax Assessed : 
Original, Account No. October 


BE MIUDY ..-cxeccc<cvscsscseeesssccocssesdscedans 18,125.48 
Deficieney of Income Tax.................... $ 10,782.80 


Reeeived and filed Dee. 11, 1944, 


[litle of Tax Conrt and Cause.] 


ANSWER 


The Commissioner of Internal Revenue,’ by his 
attorney, J. P. Wenchel, Chief Counsel. Bureau of 
Internal Revenne, for answer to the petition of the 
above-named taxpayer, admits and denies as fol- 
lows: : 


1 and 2. Admits the allegations eontained in 
paragraphs 1 and 2 of the petition. 


3. Admits that the taxes in controversy are in- 
come, excess-profits, declared valne exeess-profits 
and Section 102 taxes for the fiscal years ended 
Jime 30, 1941, and June 30, 1942: denies the re- 
maining allegations contained in paragraph 3 of the 
petition. 
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4. Denies the allegations of error contained in 
subparagraph (A) and (B) of paragraph 4 of the 
petition. [17] 


5. Denies the allegations contained in paragraph 


) of the petition, and all subdivisions thereof. 
I 


6. Denies each and every allegation contained 
in the petition not hereinbefore specifically admit- 
ted or denied. 


Wherefore, it is prayed that the determination 
of the Commissioner be approved. 


/s/ J. P. WENCHEL ECC 
Chief Counsel, Bureau of In- 
ternal Revenue. 


Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 


h. C. CROUTER, 
K. A. TONJES, 
Special Attorneys, Bureau of Internal Rev- 
enue. [18] 
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The Tax Court of the United States 
Docket No. 6695 


KENNEDY NAMEPLATE COMPANY, a Corpo- 
ration, 
Petitioner, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


1. Petitioner, a corporation, was organized in 
1923 by two individuals, each of whom except for 
one qualified share, acquired 50 per cent of peti- 
tioner’s capital stock. These individuals were 
elected officers of petitioner and have continued as 
such to and through the taxable vears ended June 
30, 1941 and 1942. Each officer devoted all of his 
time to petitioner’s business. In 1940 petitioner in- 
ereased the salaries of each officer up to $12,000 per 
annum which was a substantial increase over previ- 
ous years. During each taxable vear petitioner paid 
each officer $12,000 as a regular salary, $5,000 as a 
bonus and approximately $900 as proceeds from the 
sale of scrap. Petitioner declared or paid no divi- 
dends, as such, since the fiseal year ended June 30, 
1938. Held, petitioner is not entitled to deduct under 
section 23 (a)(1)(A), LR.C., as reasonable com- 
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nensation for services rendered by its two officers 
any amount in excess of the regular salaries paid 
each vear in the total amount of £24,000 and pro- 
eecds from the scrap sales; held, further, the pay- 
ments of the bonuses were in the nature of dividend 
distributions on steck and not deductible by peti- 
tioner as ordinary and necessary expenses wider sec- 


on 25 Gn) (1 y)C AS] 


2. Petitioner at the time of incorporation in 1923 
took over a name plate business then being con- 
ducted by a partnership. During the taxable years 
its business ineluded the produetion of many items 
in addition to name plates which were sold largely 
to the airplane industry. During the taxable years 
petitioner was badly in need of a new building, a 
new press and other equipment and adopted a policy 
of accumulating its earnings for that purpose. Held, 
that during the taxable vears ended June 30, 1941 
and 1942, petitioner was not availed of for the pur- 
pose of preventing the imposition of the surtax upon 
its shareholders through the medium of permitting 
its earnings or profits to accumulate instead of being 
distributed to its stockholders and it is not liable for 
the surtax imposed by section 102 of the Internal 
Revenue Code. 


Preston JD. Orem, Esq., and C. Earle Memory, 
C.P.A., for the petitioner. 


EK. A. Tonjes, Esq., for the respondent. 


Commissioner of Internal Revenue ~ 
MEMORANDUM FINDINGS OF FACT 
AND OPINION 
The respondent determined deficiencies for the 


taxable vears ended June 30, 1941, and June 30, 
1942, as follows: 


Ineome Deelared Value Exeess 
Year ‘Wass Exeess Profits Tax Profits Tax 
1941 $ 9,017.79 iPoGHRE 2,094.01 
19-42 10,782.80 1,546.56 4,790.16 


In a statement attached to the deficiency notice 
the respondent, among other things, advised _peti- 
tioner as follows: 


It is held that the sums paid to your officers 
as alleged compensation, and deducted from 
gross Income in computing your taxable net 
meome, for the taxable years ended June 30, 
1941 and 1942, exceed reasonable Allowances for 
services rendered in such years within the pur- 
view of section 23 of the Internal Revenue Code 
to the following extent: [20] 


Taxable Year Ended June 30, 1941 
Item of Alleged 


Compensation J.W. Havek W., J. Kennedy 
Li ar 5,000.00 $5,000.00 
Proeeeds from sale of serap 

material retained by offieer.. 936.58 936.58 
Amounts deemed excessive......$5,936.58 $5,936.58 

Taxable Year Ended June 30, 1942 

0S ee $5,000.00 $5,000.00 
Proeceds from sale of serap 

material retained by officer. 858.18 858.18 


Amounts deemed excessive...... $5,858.18 $5,858.18 
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It is held that for each of the taxable years 
ended June 30, 1941 and 1942, vou were availed 
of for the purpose of preventing the imposition 
of surtax upon vour shareholders through the 
medium of permitting your earnings and/or 
profits to accumulate beyond the reasonable 
needs of your business instead of being divided 
or distributed. Accordingly, surtax is imposed 
upon vou for each of said taxable vears ended 
June 30, 1941, and June 30, 1942, under the pro- 
visions of section 102 of the Internal Revenue 
Code. 


Petitioner by appropriate assignments of error 
contests all of the above-mentioned adjustments and 
holdings of the respondent. 


In determining the average base period net income 
for each of the taxable vears here involved the re- 
spondent eliminated in each year the amount of $500 
from the average base period net income as dis- 
closed by petitioner’s returns. Petitioner does not 
contest these eliminations. 


Findings of Fact 


Petitioner is a corporation. It was incorporated 
under the laws of the State of California on August 
19, 1923, and has its principal office and place of 
business in the City of Los Angeles. It filed its 
corporation income and excess profits tax returns 
for the fiscal years ended June 30, 1941, and June 
30, 1942, with the collector for the sixth collection 
district at Los Angeles. [21] 


Oi 
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Joseph W. Hayek has heen in the name plate busi- 
hess since 1907. Irom 1907 to 1917 he either man- 
aged name plate companies or the name plate de- 
partments of various companies. In 1917 he started 
a name plate business in Minneapolis, Minnesota, 
under the name of Hayek Nameplate & Novelty 
Company. In 1921 he sold this business to William 
James Kennedy and Kemnedy’s uncle. Kennedy 
and his uncle moved the business to Los Angeles, 
California, and began to operate it asa partnership 
under the name of Kennedy Nameplate Company. 
Hayek originally became an employee of the part- 
nership and had charge of the production end of the 
business. Soon thereafter Kennedy’s unele sold his 
90 per cent interest in the partnership to Hayek and 
in 1923 Hayek and Kennedy organized the petitioner 
herein. The business of the partnership was trans- 
ferred to petitioner in exchange for the latter’s 
stock. From the time of organization to and through 
the taxable years here involved Hayek has been the 
president and a director of petitioner and Kennedy 
has been the secretary-treasurer and a director. 
Both men have devoted their entire time to peti- 
tioner’s business and have engaged in no outside 
business activities, 

At the time petitioner was organized it issued 
1,251 shares of its stock to Hayek, 1.251 shares to 
Kennedy, and 1 share to a Mr. Frank who became 
a director along with Hayek and Kennedy. Peti- 
tioner had only three directors. Frank was later 
sueceeded by D. R. Koelling who then became the 
third director. The stock had a par value of $10 
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per share. During the taxable vears here in ques- 
tion the stock that was issued to Hayek was owned 
by bim as his separate property and the stock that 
was issued to Kennedy was either owned by him 
as his separate property or by him and Ins wrfe, 
Alice L. Kennedy, as community property. [22] 


Kennedy was employed by various companies in 
New York City, Chicago, and in South America 
fron: 1912 to 1921 when he first engaged in the 
name plate business. He had had quite extensive 
experience as an executive and manager and in 
sales promotion both in the United States and in 
South America. 


From the time petitioner was organized to and 
through the taxable years here involved Hayek and 
Kennedy divided the important managerial fune- 
tions of petitioner’s business between them. Hayek 
was in complete charge of production, supervising 
the work of men emploved in several different 
trades including art, die making, engraving, pho- 
tography, etching, plating, lithography, decaleo- 
mania manufacture and punch press operations. 
He also employed a portion of the technical person- 
nel. He perfected many new processes and tech- 
niques including a new method for camera work, 
the elimination of certain etching and lithographic 
operations, die making improvements, new engrav- 
ing methods, new chemical solutions and new uses 
for chemical solutions, new processes for plasties 
and fibre, fluorescent plates and many others. He 
and Kennedy together devised a new type of con- 
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vevor to operate under a bank of infra red light 
which has been qnite successful Kennedy was in 
complete charge of all departments and activities 
of petitioned except production, including sales, ad- 
vertising, price figuring, employment of a portion 
of the technical personnel, collections, purchases, 
finances and also keeping in constant touch with 
new technological develapments and processes. 


During the taxable years ended June 30, 1941 
and June 30, 1942, Hayek worked from 65 to 75 
hours per week as compared with about 45 honrs 
im 1939. Many times he worked on Snnday during 
the war and more than onee he was required to 
work all night on important war jobs. Kennedy 
worked about 54 hours per week during the taxa- 
ble years as compared with about 45 honrs per 
week during 1939 and 1940. [23] 


The business of petitioner during the years 1941 
and 1942 included the produetion of many items 
in addition to name plates, incliding scales, dials, 
instruction and designation plates, himinous, fluor- 
eseent and phosphorescent plates and other articles 
of similar nature which were sold largely to the 
airplane industry. It was necessary to substitute 
plasties and fibres for metals in manufacturing 
many products beeause of the shortage of metals 
and the necessity for conserving strategie materials. 
The business of the company during these years 
also ivolved the use of radium and black light. 
Many problems arose due to the frmes caused by 
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the use of certain materials, allergies and radio- 
activity. Government inspection during the war 
was very rigid, requiring greater accuracy In pro- 
duction than in prior years. 


The by-laws of petitioner empowered the board 
of directors to appoit and remove all officers of 
the company, prescribe their duties and fix their 
compensation. 


The minutes of the regular meeting of the board 
of directors of petitioner held on April 30, 1940 
provide in part as follows: 


On motion of Jos. W. Hayek, seconded by 
D. R. Koelling, it was voted to increase the 
salary of W. J. Kennedy, to $12,000 per year, 
retroactive to July Ist, 1939. 


W. J. Kennedy then relinquished the chair 
to Jos. W. Hayek, and moved. seconded by 
D. R. Koelling, that the salary of Jos. W. 
Havek be increased to $12,000 per year, retro- 
active to July Ist, 1939. 


The minutes of the regular meeting of the board 
of directors of petitioner held on June 11, 1941 
provide in part as follows: 


On motion of W. J. Kennedy, seconded by 
D. R. Koelling, a bonus of $5,000 was voted 
to Jos. W. Hayek and W. J. Kennedy. 


Petitioner’s net sales, officers’ compensation 
(Hayek and Kennedy only), net income before 
Federal taxes on income, Federal taxes on income, 
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and net profits for the fiscal years ended June 30, 
1936 to June 30, 1942, inchisive, were as follows: 


Year Net lincome Federal 
Isnded Net Officers’ before Taxes on Net 
June 30 Sales Compensation Federal Taxes Income Profit 


1936 $ 82,153.49 $ 6,542.00 $16,430.61 $ 2,925.79 $13,504.82 
19387 98,854.42 15,000.00 18,870.53 2,961.67 10,908.86 
1988 109,464.23 15,322.40 6,387.47 1,526.50 4,860.97 
1939 = 109,966.49 15,183.30 10,164.23 1,847.99 8,816.24 
140 151,446.43 24,194.80 15,862.53 2,145.75 13,716.78 
19410 256,451.30 34,000.00 46,942.07 16,709.61 30,232.46 
1942 368,912.88 34,000.00 91,747.72 50,597.47 41,150.25 


Beginning in 1931 petitioner began paying bo- 
nuses to certain of its employees. During the tax- 
able years such bonuses approximately $12,000 to 
$14,000 per vear. During the fiseal years ended June 
30, 1987, to June 30, 1942, inclusive, petitioner’s 
employees numbered 39, 36, 37, 53, 73 and 90, re- 
spectively, 


Petitioner acenmulated certain scrap from time 
to time which is the metal that was left over from 
the various jobs. It is usually referred to as ‘‘overs 
on jobs” and is sold as scrap. The proceeds from 
the sales of scrap by petitioner amounted to $1.- 
873.16 for the fiseal year ended June 30, 1941, and 
$1,716.36 for the fiscal year ended June oUe Tg i2. 
One-half of these amounts was paid over to Hayek 
and one-half to Kennedy, who, together with their 
respective wives, reported the amounts in their in- 
dividual income tax returns as income from the sale 
of serap. Petitioner did not return any of the pro- 
ceeds from the sales of scrap as income and neither 
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did it deduct any amount as compensation, or other- 
wise, on account of the said proceeds that were paid 
over to Hayek and Kennedy. The proceeds froin the 
sole of seran was a part of petitioner's gross Income 
and should have been returned bv petitioner as such. 
Tt is the practice in the name plate industry to per- 
mit officers to sell scrap and to regain the proceeds 
from such sales as a bonus or additional compensa- 
tion. Everywhere that Hayek ever worked he always 
vot the serap or part of [25] the serap. In 1916. 
when he was working for a Minneapolis concern, 
his salary was $4,420 plus all the scrap except the 
scrap from sterling silver. In 1980 he was offered 
a position at an annual salary of $12,000 plus 20 
per cent of the serap. 


During the vears 1941 and 1942 there were only 
two or three firms besides petitioner in the name 
plate business in the Los Angeles area. The prin- 
cipal competitor of petitioner in the Los Angeles 
area was Miller Dial & Nameplate Company. Dur- 
ing the vears 1941 and 1942 Miller Dial & Name- 
plate Company was a partnership composed of two 
brothers, Charles W. Miller and John Dawson Mil- 
ler. The duties of Charles in the partnership were 
very similar to those of Kennedy im petitioner and 
the duties of John in the partnership were very 
similar to those of Havek in petitioner. The sales 
of Miller Dial & Nameplate Company for the eal- 
endar vear 1941 were approximately $156,000 and 
for the calendar vear 1942 they were approximately 
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$333,000. No salaries were paid to the partners in 
Miller Dial & Nameplate Company for the year 
1941; the partners simply made withdrawals as 
needed. Mor the vear 1942 the salary of Charles was 


#24000 and that of Jol was £18,000. 


During February or March of the year 1943 the 
Northern Engraving Company of Racine, Wiscon- 
sin, offered to purchase a 51 per cent control of 
the business of petitioner and to retain the services 
of Wayek and Kennedy for a period of two veurs. 
This offer was rejected. 


Petitioner has declared or paid no dividends, as 
such, sitice the fiscal vear ended June 30, 1938. P96] 

A veasonable allowance for salaries or other com- 
pensation for personal services actually rendered to 
petitioner by each of its officers, Hayek and Ken- 
nedy, during each of the taxable years ended June 
30, 1941, and June 30, 1942, was the basic Salaasn peal 
to each officer in each year in the respective amount 
of $12,000 plus the proceeds from the sale of sera} 
in cach of the taxable vears paid to those two re- 
spective officers. The amounts of $5,000 paid to each 
officer in the taxable years ended June 30. 1941, and 
June 30, 1942, were in the nature of dividend dis- 
tributions on stock. 


Petitioner’s surplus, inerease (or decrease) in 
surplus, working capital and increase (or decrease) 
in working eapital for the years ended June 30, 


4 


9 


— 
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1936, to March 31, 1946, inclusive, were as follows 
(Note: Decreases are shown in parentheses) : 


Year Ended 


June 30 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 


Total net. inereases.. 


(9 months) 


Surplus 

$ 26,141.88 
B21 i o.62 
30,021.08 
39,333.04 
42,185.61 
72,423.20 
114,185.01 
135,056.32 
151,981.40 
162,000.47 
147,073.45 


Increase (or 
decrease) in 
Surplus 


30,239.64 
41,761.76 
20,871.31 
16,925.08 
10,019.07 
(14,972.02) 


$120,931.57 


Working 
Capital 
35,201.14 
41,234.91 
26,405.09 
32,425.69 
36,864.01 
50,740.22 
75,153.56 
69,610.34 
§9,518.16 
108,910.14 
92,818.75 


Increase ( 
decrease) i 
Working Capi 


$ 6,033.7 
(14,829. 
6,020.6 
4,438.3 
10,8762 
24.4131 
(1,543.0 
18,907.8 
16,3919 
(13,091.3 


$57,617.6 


At all times from June 30, 1936, to March 31, 
1946, petitioner’s capital stock outstanding was 
2,503 shares of the par value of $25,030. During 
the fiscal years ended June 30, 1936, 1937 and 1938, 
petitioner declared and paid dividends in the 
amounts of $1,000.80, $4,311 and $5,006, respectively. 
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Petitioner’s balance sheet as of March 31, 1946, is as follows: 


ASSETS 

re res ME MUS ANG OUITING. 2 .<..-0cce.0c-cccse-cceccececeuseesersessusesers S 40,320 55 
RMN GMM moose. cnacceneccccasncoececconsoezescecesensecsaseccenesace 25,026.00 
COU PORAIOR SRG [seen eo ee 9,750.00 
PAN GCCOUNIUSMBEMCCOIVEIIC .........20cceeseccecceeee see eeeeeveeeeceeeeeceesesees 16,681.51 
ICOMOS eer oan nee sace ee eee 20,549.81 
err M COMMIIVIVICTI........0.......-ccccecnaeecceererseensuesesesseceeceess 107,177.14 
MME PS PICMGCS .............0.-cccancceenceneccecenccnencencccessesctens ves 1,402.76 
Te OMe UNC OTOP ICTLS’...........0.0-cc-cceecessseseesereeseeesosseovsens 7,067.91 
ee MMC PS NCU UIICS. .....-.eeescecceececcessenseevessnsesenncestovs 4,420.28 

TU scene inc cr Ee a $232,905.24 


LIABILITIES & CAPITAL 


MC TUEROMMMMETEUIUIIGICS. .......cnncceccecsenscescescecesesssceescecoesncconeecenes $ 19,518.40 
MD PCC MCIGNINMINCSCT-VC .....-.0-cccccacsecscesecsseeceenssceensnseceoccerere 41,283.39 
COO) SOC a a eae 25,030.00 
CMOUNUOINUS, ccs 147,073.45 

SB NOM sco ssn ase save nanecacecsasasduesienseactsseuereevececsnse$ 232,905.24 


An analysis of petitioner’s surphis account from 
July 1, 1935, to and including March 31, 1946, is as 
follows (Note: All years are fiscal years ending June 
30th, except 1946, which is a 9 months period end- 
ing March 31, 1946): 
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An analysis of petitioner’s plant and equipment 
account from July 1, 1986, to and including March 
31, 1946, indicates that petitioner made the follow- 


ing addifions thereto diving each year and also 


wrote off certain assets In amounts as follows: 


Year Ended June 30 Additions Amounts Written Off 
Danone cca nencactucnenennn eed $¢ 4,438.02 None 
ONUS vc 4,602.02 None 
WOO) costae ee 738,51 None 
WENO) cccosbe Seen ee 11,473.14 $ 7,001.26 
scene nneneanennent 14,199.03 459.25 
(Oo. ene D,eon.ot 320.94 
LOH) .coneeee 24,199.68 433.75 
ee ccocodcee ee 3,044.49 45,25 
VOWS 680.31 1,283.88 
HONG (DOU ieee 1,003.13 None 

“C05 Sc recenemmeamae: L0. 24) FETA) $10,094.33 


Before and during the vears 1941 and 1942, the 
officers of petitioner planned a considerable ex- 
pansion program for the increase of its plant faeili- 
ties. These plans included a new modern building 
with a mezzanime floor designed to fit the manufac- 
turing needs of petitioner which would cost between 
$150,000 and $250,000. Tt was estimated by peti- 
tioner’s officers that this new building would de- 
erease petitioner’s costs of manufacture from three 
to five per cent and provide badly needed spaee for 
the restoration of discontinued facilities and the in- 
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stallaticn of new facilities. Exection of a new build- 
ing is still planned by petitioner and is essential. 

During Becember of 1940, petitioner purchased 
a site on Boyle Avenue in an industrial section one 
and one-helf miles from its existing plant for 
$8,126.06. Prior to the purchase, petitioner had 
investigated the Boyle Avenue property and other 
properties for the purpose of finding a satisfactory 
location for a new plant. The Boyle Avenue prop- 
erty was purchased for that purpose. Because 
building contractors were busy on war contracts in 
i94l, it proved not practicable to put up a build- 
ing on Boyle Avenue at that time. Later, two large 
plants of other companies were erected near the 
Boyle Avenue site, who employed about 6,500 to 
7,000 employees. As this situation resulted in a 
parking problem and traffic congestion around the 
Boyle Avenue property it was rendered less suit- 
able for the purpose of the erection of a plant for 
petitioner, although the property had generally be- 
come more valuable. 

Petitioner leased the Boyle Avenue property to 
a tenant which lease has now expired and the saine 
tenant is ceeupying the property on a month to 
mouth basis. Petitioner is now endeavormeg to ex- 
change the Bovle Avenue site for a property more 
suitable for the fulfillment of its building program. 

When petitioner moved to its present plant in 
1928 the cost of moving its machinery to that plant 
was from $3,000 to $4,000. Petitioner now has from 
eight to ten times as much equipment which will 
have to be moved to its new building. 
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Petitioner has a large Ithograpliie press which 
it purehased about 1926. The press is a Voss and 
Lang press which was made in 1874. This press is 
inadequate, dilapidated and slow. Petitioner is 
badly in need of a new lithographic press. During 
1941 or 1942, Hayek made a trip Kast and investi- 
gated lithographic presses at the plants where they 
were being manufactured. Ile recommended the 
purehase of an R. J. Hoe press at a cost of $35,000 
to $55,000 f.o.b. Newark, New Jersey, plus $3,000 
to $5,000 for shipping and installation costy. Peu- 
tioner still badly needs the Hoe press but the pres- 
ent building is not large enough and there is not 
adequate space for the Hoe press. During the 
war, Hoe & Company were only taking Govern- 
ment orders and could not make delivery of a press 
to petitioner. When petitioner is able to purchase 
the Hoe press and install it for nse, it can take 
large tin sign orders which cannot be accepted at 
present beeanse of the inadequate press in use. 

Petitioner planned in 1941 and 1942 to take out 
all of its present ovens and replace them with infra 
red conveyors such as the one invented by peti- 
tioner’s officers and already in use in 1941. The 
eost was estimated to be £12,000 to $15,000. It is 
planned to make these installations as soon as there 
is room for them. Such installations will materi- 
ally reduce costs and impreve the appearanee of the 
Fels. [32 | 

Petitioner had to tear out its plating depart- 
ment in 1941 because of Government restrictions 
and beeause the space occupied by the plating de- 
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partment was required for degreasing of material 
on Government contracts. Since 1942 petitioner 
has assembled a nickel plating plant but has to sub- 
contract out all other plating. This causes delays 
in deliveries and reduces profits. Additional plat- 
ing facilities are required at present and would 
eost $15,000 to $20,000. 

During 1941 and 1942, petitioner planned to ob- 
tain a license for color anodizing from the Alumi- 
num Corporation of America at a cost of $5,000 
for the license plus $10,000 to $12,000 for the re- 
quired color anodizing plant consisting of tanks, 
dynamos, lines, anodes, ete. Due to war require- 
ments, petitioner had no available space for the pro- 
posed installation but still contemplates securing 
the license and putting in the plant as soon as the 
space is available. This type of facilities is re- 
quired to keep petitioner’s service to its customers 
complete and continuous. 

Petitioner also planned during 1941 and 1942 
to go further into the field of plastics manufac- 
ture, put in an adequate hydraulic press, a good 
plastic press and other miscellaneous equipment 
which would cost around $25,000 at first and more 
later. 

During 1941 and 1942, petitioner anticipated an 
eventual cessation of war hostilities and that a 
reconversion period would follow. Petitioner be- 
lieved it would lose all of its war customers, and 
have to find new customers engaged in civilian 
work, that there would be a loss from its operations 
during a period from one to two years after the 
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cessation of hostilities, that existing coutracts would 
he eaneelled and cost percentages would be greater 
during the reconversion period. During the nine 
mouths ended Mareh 31, L946 (the greater portion 
of that peried being after war operations [83] had 
ceased) petitioner sustained a net loss from opera- 
tions of $14,927.02 and a decrease in working capi- 
tal of $13,091.89. Kenedy believes that the re- 
conversion period will last at least one more year 
after March 31, 1946, during which period it is 
probable a loss will be sustained. 

Petitioner’s original plant building ereeted in 
1928 and the first addition thereto added in 1929 
or 1930 were finaneed partially by first and second 
mortgages. When the second mortgage matnred in 
1951, the mortgagee refused to renew it. Petitioner 
was mnhable to refinance the mortgage in Los Ange- 
les and had to refinanee it in Chicago in part and 
by a loan from Hayek in part. There was danger 
of a foreclosure which would have put petitioner 
out of business m 1931. 

After 1931 petitioner adopted a policy of finan- 
emg all capital additions, sneh as building sites, 
additions to buildings, machinery and equipment 
from its earnings entirely rather than in part 
through loans. This poliev was continued through 
1941 and 1942 and up to the present time, peti- 
tioner paying cash for all of its capital additions 
to plant, machinery and equipment, and also plan- 
ning to finance future contemplated new plant and 
machinery and equipment additions from its work- 
ing eapital. 
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During the taxable years here involved peti- 
tioner was not a mere holding or investment ecom- 
pany. Petitioner did not during the taxable years 
here in question permit its earnings or profits to 
accumulate beyond the reasonable needs of its busi- 
ness. During the taxable vears here involved peti- 
tioner was not availed of for the purpose of pre- 
venting the imposition of the surtax upon its share- 
holders or the shareholders of any other corpora- 
tion through the medium of permitting its earnings 
or profits to accumulate instead of being divided 
or distributed. [84] 


Opinion 


Black, Judge: There are three issues involved in 
this proeeeding. The first is whether the respond- 
ent erred in disallowing as excessive compensation 
the bonuses which petitioner paid to its two officers 
during each of the taxable years here involved. 
The second is whether the respondent erred in in- 
creasing petitioner’s income for each of the taxa- 
ble years by the amount of the proeeeds from the 
sale of serap whieh had all been paid over to its 
two officers and returned by them and their respee- 
tive wives as taxable income and whether if such 
proceeds should be taken into petitioner's gross 
income, petitioner should be allowed as an addi- 
tional amount for salary deductions, the amounts 
so paid over to Kennedy and Havek. The third is 
whether the respondent erred in determining that 
petitioner was subject to the surtax on eorporations 
imposed by seetion 102 of the Interna] Revenue 


Con missioner of Internal Revenue 53 


Code, as amended, for each of the taxable years 
ended June 30, 1941 and Jime 80, 1942. 

The first two issues are closely related and will 
he considered together. During each of the taxa- 
ble years here involved petitioner paid each of its 
two officers a $5,000 bonus and also paid over to 
each of its two officers 50 per cent of the proceeds 
from the sale of scrap. Petitioner did not return 
any of the proceeds from the sale of serap as in- 
come or deduct any amonnt on account of the pay- 
ment of sneh proceeds to its officers. Hayek and 
Kennedy and their respective wives each reported 
one-fourth of such proceeds as income from the sale 
of serap. Petitioner in substanee now concedes 
that it shonld have reported the proceeds from the 
sale of scrap as its imeome, but contends that it 
should also have deducted a Hhke amount as com- 
pensation paid to its two officers in additien to the 
bonuses and regniar salaries. During each of the 
taxable years here involved petitioner deducted 
$10,000 on account of the bonuses paid and [35] 
$24,000 on account of the regular salaries paid to 
each of its two officers. The respondent allowed as 
deductions the regular salaries; disallowed as de- 
dnctions the bonuses; ineluded in petitioner’s im- 
eome the proceeds from the sale of serap; and eon- 
tends that in no event is petitioner entitled to de- 
ductions from gross income as reasonable compen- 
sation paid its officers any amount in exeess of the 
regular salaries. The first two issues, therefore, 
resolve themselves into the single cuestion of 
whether petitioner is entitled to deduet muder see- 


54 Kennedy Name Plate Co. vs. 


tion 23 (a)(1)(A) of the Internal Revenneseei. 
as amended,’ as ‘ta reasonable allowance for sal- 
aries cr other compensation for personal services 
actually rendered”’ all the amounts paid to its two 
officers during the taxable years here involved. 
These amounts are as follows: 


SEC. 23. DEDUCTIONS FROM GROSS IN- 
COM. 


Jn computing net income there shall be allowed 
as deductions : 


(a) Expenses. 
(1) ‘Trade or Business Expenses. 


(A) In General. All the ordinary and nee- 
essary expenses paid or incurred during the 
taxable year in carrying on any trade or busi- 
ness, including a reasonable allowance for sal- 
aries or other compensation for personal serv- 
ices actually rendered; traveling expenses (in- 
cluding the entire amount expended for meals 
and lodging) while away from home in the 
pursuit of a trade or business; and rentals or 
other payments required to be made as a con- 
dition to the continued use or possession, for 
purposes of the trade or business, of property 
to which the taxpayer has not taken or is not 
taking title or in which he has no equity. [86] 


Taxable Year Taxable Year 
Ended June 30, Ended June 30, 
1941 1942 

Reoular salpyeto! Heke $12,090.00 $12,000.00 
Reenlar salary to Kennedy.................-..-- 12,000.00 12,000.00 
NB XOGOUUIS) Si O)ed til Rifts (ean ea eee, 5,000.00 5,000.00 
Bons tomienne 2. 5,000.00 5,000.00 
merap proceeds to Higy che see 936.58 858.18 
Serap proceeds to Kennedy.................... 936.58 858.18 


AG) 2. } Eee er Ps ode ic) $35,873.16 $35,716.36 
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The vespondent concedes that the regular salarics 
paid to both Hayek and Kennedy are deductible. He 
eontests only the honuses and serap proceeds paid 
to each officer for each year. He contends that 
these latter payments were in effeet dividends in 
disguise. Petitioner contends that the total amonnts 
paid represented reasonable compensation for per- 
sonal services actually rendered. Phe question pre- 
sented is one of fact and the burden of proof is upon 
petitioner. Botany Worsted Mills vs. United States, 
278 U.S. 282; H. Levine & Bros., Ine., vs. Commis- 
sioner, 101 Hed. (2d) 391. 


Section 19.23(a)-6 of Treasury Regulations 103, 
provides among other things that the test of deducti- 
bility in case of compensation payments is whether 
they are reasonable and are in fact payments purely 
for services. It uses the following as an illustration : 


** * An ostensible salary paid by a corpora- 
tion may be a distribution of a dividend on 
stoek. This is likely to oceur in the ease of a 
corporation having few shareholders, practi- 
ally all of whom draw salaries. Tf in sueh a 
ease the salaries are in exeess of those ordi- 
harily paid for similar serviees, and the exces- 
sive payments correspond or bear a close rela- 
tionship to the stock holdings of the officers or 
employees, it would seem likely that the salaries 
are not paid wholly for services rendered, but 
that the exeessive payments are a distribution 
of earnings upon the stock. [37] 
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Like regulations have been held to be fair inter- 
pretations of the Congressional intention. H. Levine 
& Bros., Inc, vs. Commissioner, supra. 

ixeept for one qualifying share, 50 per cent of 
petitioner’s stock was owned by Hayek and the 
other 50 per cent was either owned by Kennedy as 
his separate property or by Kennedy and his wife 
as community property. Since both Hayek and Ken- 
nedy were emploved by petitioner and devoted all of 
their time to petitioner’s business, it would not make 
much difference, if any, to petitioner and its stock- 
holders, except taxwise, whether petitioner distrib- 
uted its earnings as dividends or in the form of com- 
pensation. Under such cireumstanees close serutiny 
is invited. 

Petitioner has declared or paid no dividends as 
such since the fiscal vear ended June 30, 1938. Dur- 
ing that vear it paid a dividend of $5,006 which is 
20 per cent of its capital stock. During that year 
it paid its officers a total compensation of $15,322.40 
and had a net profit after taxes of $4,860.97. Dur- 
ing the next four years petitioner's net profits after 
taxes increased materially over each preceding year. 
Notwithstanding these inereased profits petitioner 
did not declare or pay any dividends. as such, but 
did materially increase the compensation paid its 
two officers at two different times. The first in- 
crease, voted on April 30, 1940. was made retroac- 
tive to July 1, 1939, and increased the salary of each 
officer to $12,000 per vear. This was a total increase 
over the previous vear of $9,011.30, or about é6mnen 
cent of the capital stoek. The second increase, voted 
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on June 11, 1941, was made retroactive to July 1, 
1940, and increased the compensation of each officer 
by $5,000 per year. his together with the scrap 
proceeds amonnted to a total increase over the pre- 
vious year of 411,678.36, or about 46 per cent of the 
eapital stock. Of course, if the total payments to 
Hayek and Keunedy were in faet payments purely 
for services and were reasonable under all the cir- 
emnstances, they would be deductible under section 
23 (a) (1) (A) of the Code in any event. The Christ- 
inan Company, 8 1'.C. ...., promulgated Maxch 31, 
1947. 

We do not think that under all the circumstances 
the bonuses paid to Hayek and Kennedy can be 
considered in fact payments purely for services. 
We think that under all the circumstances these 
payments must be regarded in the nature of divi- 
dend distributions on stoek and we have so found 
as an ultimate faet in our findings. 

Petitioner in its briefs contends that considerable 
weight should be given to the testimony of Charles 
W. Miller, one of the partners of Miller Dial & 
Nameplate Company. The latter company was the 
prineipal competitor of petitioner in the Los An- 
gcles area. During 1942, this competitor paid its 
two partners total salaries of $42,000. Miller’s tes- 
timony can not be given the weight for which peti- 
tioner contends for the reason that during the vears 
1941 and 1942 Miller Dial & Nameplate Company 
was a partnership and not a eorporation. As a 
partnership it could easily distribute all of its earn- 
ings In the form of salames to its partners without 
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being questioned by the taxing authorities. That is 
not true in the case of corporations where consid- 
eration must be given to whether the payments are 
in fact purely for services actually rendered and 
whether they were reasonable under all the cireum- 
stances. Cf. Woodehff Silk Mills,, 1 B.A. 715. 


Yhere is no donbt that both Hayek and Kennedy 
worked long hours during the taxable years here 
involved and were very competent men in the line 
of work in which petitioner was engaged. Bunt only 
about two months prior to the beginning of the 
taxable years here involved their regular salaries 
were substantially increased up to $12,000 per an- 
num for each officer. This represented an inerease 
of more than 59 per cent over the preceding year. 
For the reasons previously given and the fact that 
no dividends as such were declared since June 30, 
1988, we think that $12,000 a year for each officer 
plus the scrap sales is all that ean reasonably be 
allowed as deductions under section 23 (a)(1)(A), 
supra, for the taxable years here in question. Cf. 
Am-Plus Storage Battery Co. vy. Commissioner, 35 
Fed. (2d) 167; A. David Co. v. Grissom, 64 Fed. 
(2d) 279; Crescent Bed Co.. Inc., v. Commissioner, 
133 Hed. (2d) 424; and The Shield Company, Ine., 
2 'T.C. 763. We hold, therefore, that the respond- 
aut’s deterniination as to the bonuses was correct. 
It follows that during the taxable vears here in- 
volved petitioner is only entitled to deduet under 
section 23 (a)(1)(A), supra, the total amounts of 
$24,000 for each veay plus the payments from the 
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serap sales as reasonable compensation paid its offi- 
cers Hayek and Kennedy. 


We will now consider the third issue as previ- 
ously stated. The material provisions of section 
102, except for the rates of tax, are identical for 
each of the taxable years ended June 30, 1941 and 
1942, and are in the [40] margin.? 


The respondent does not contend that petitioner 


was ‘formed’? for the purpose of avoiding surtax 
upon shareholders. Neither does he eontend that 


rf 


during the taxable vears petitioner was ‘a mere 


holding or investment company’? as that term is 
used in section 102 (bh). It is clear, of course, that 
petitioner was not a mere holding or investment 
company and that it was not formed for the inter- 


28EC. 102. SURTAX ON CORPGRATIONS IM- 
PROPERLY Af CUMULATING SURPLUS. 


(a) Imposition of Tax. There shall be levied, 
collected, and paid for each taxable year (in addt- 
tion to other taxes imposed by this chapter) npon 
the net income of every corporation (other than a 
personal holding company as defined im section 591 
or a foreign personal holding company as defined! 
in Supplement P) if sueh corporation, however 
ereated or organized, is formed or availed of fov 
the purpose of preventing the imposition of the 
snrtax upon its shareholders or the shareholders of 
any other corporation, through the medium of per- 
mitting earnings or profits to accumulate instead 
of being divided or distributed, a surtax equal to 
the sum of the following: 
a8 * *% * 

(b) Prima Facie Evidence. The fact that any 
corporation is a mere holding or investment com- 


60 Kennedy Name Plate Co. vs. 


dicted purpose, The issue is therefore narrowed 
to whether petitioner was ‘‘availed of for the pur- 
pose of preventing the imposition of the surtax 


l Be 


a) 


pon its shareholders * * * through the medium 


of permitting earnings o7 profits to aceumulate 


~ 


instead of being divided or distributed * * *.”’ 

The respondent determined and he contends that 
during the taxable years here in question peti- 
tioner permitted its earnings or profits ‘*to aceumnu- 
late beyond the reasonable needs of the busimess”’ 
as that phrase is used in section 102 (ec). By virtue 
of section 102 (¢), the accumulation or earnings or 
profits beyond the reasonable needs is determina- 
tive of a purpose to prevent the imposition of the 
surtax upon the shareholders, unless the petitioner 
by a elear preponderance of evidence proves to 
the contrary. See Whitney Chain & Mfg. Co., 3 
T.C. 1109, affirmed 149 Fed. (2d) 936. 

The determination of whether petitioner during 
the taxable years in question permitted its earnings 
or profits “to accumulate beyond the reasonable 
needs of the business’? or whether petitioner was 
‘favailed of’ for the interdicted or condemned pur- 
poze are questions of fact to be determined from 
all of the evidence. See sections 19.102-2 and 


pany shall be prima facie evidence of a purpose to 
avoid surtax upon shareholders. 

(c) Evidence Determinative of Purpese. The 
fact that the earnings or profits of a corporation are 
rernitted to accumulate bevond the reasonable 
needs of the business shall be determinative by the 
purpose to avoid surtax upon shareholders unless 
the corporation by the clear preponderance of the 
evidence shall prove to the contrary. [41] 
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ONG2-2 Gf ‘Treasury Peculeations 105. See also 
Helverig v. National Grocery Co., 304 US. 282; 
Helvering v. Chicago Stock Yards Co., 318 U.S. 
693; Ceell P. DeMille Productions, Ine., 31 BTA. 
1161, affirmed 90 Fed. (2d) 12, certiorari denied 
ieee (13. [42] 

We think petitioner has met its burden of proof. 
Upon the evidence received at the hearmg we have 
found as ultimate faets that during the taxable years 
in question petitioner did not permit its earnings or 
profits to accumulate beyond the reasonable needs 
of its business and that it was not availed of for the 
purpose of avoiding suriax wpon Its shareholders. 
The evidentiary facis in support of these ultimate 
findings are set out in considerable detail in our 
findings and need not be repeated here except m 
very brief summary form. 

After Kennedy’s experience upon behalf of peti- 
tioner in 1931 of attempting to refinance a second 
mortgage, petitioner adopted a pohev of financing 
all eapital additions from its earnings rather than m 
part through loans. In this conneetion Kennedy tes- 
tified that in 1931 he tried everybody in Los An- 
geles whom he thought would loan money; that he 
was unable to find anyone m Los Angeles who would 
take the mortgage; that he finally was able to find 
a bank in Clicago who advanced a part ($6,000) of 
the funds neeessary to refinanee the mortgage; that 
Hayek put up the balanee that was necessary; and 
that 

IT spent the worst six months, 1 think, that 
I ever spent in my life at that time, and we had 
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to make it wp between us or lose the business. 
It was really terrific. I determined I would 
never get myself into debt to a bank again. 


The statute does not prohibit such a policy as 
petitioner adopted after its 1931 experience. It is 
only when the accumulation goes ‘‘beyond the rea- 
sonable needs of the business’* that the statute is 
ant to apply. See General Smelting Co., 4 T.C, 313, 
323, [43] 


Tn the instant proceeding both Hayek and Ken- 
nedy testified at considerable length as to certain 
needs of the business for which petitioner was ac- 
cumulating its earnmegs. These may be summarized 
in minimum amounts as follows: 


New building... eee $150,000 
Moving to new building 22 24,000 
New lithographic press... 38,000 
installation of infra red conveyors. = =e 12,000 
Additional plating WHcliticss. = 15,000 
Anodizing license and equipment 15,000 
Plastic and other equipmem( =.= =e 25,000 

Total ....ssc. eee $279,000 


We are convinced from the evidence that the 
above business needs as testified to by Hayek and 
Kennedy are all reasonable requirements for the 
continued suecessful operations of petitioner’s busi- 
ness. As was said in William C. deMille Produc- 
tions, Inc., 30 B.T.A. 826, “it must be asstmed that 
any business shall have the right to grow.”? During 
the taxable vears petitioner purchased the Boyle 
Avenue property at a cost of about $8.000 as the 
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intended site for its new building and spent $19,- 
438.40 for additions to its plant and equipment. lor 
the reasons stated in our findings this site proved 
not suitable as a site for petitioner’s new building 
and petitioner is now endeavoring to exchange it 
for a property more adaptable to petitioner’s needs. 
A great many of these necessities as testified to by 
Hayek and Kennedy eannot be installed imtil the 
new building is erected. 


In view of all the facts we do not think the ac- 
ecumulations during the taxable vears were unrea- 
sonable. During the two taxable years here involved 
petitioner’s surplus increased from $42,183.61 to 
$114,185.01, an inerease of $72,001.40. This increase 
is made up of earnings for 1941 of $30,232.46; earn- 
ings for 1942 of $41,150.25; and miscellaneous ered- 
its to surplus of [44] $618.69. These earnings for 
1941 and 1942, totaling $71,882.71, are the earnings 
after deducting Federal taxes already paid of $67,- 
307.08. The latter amount does not include the defi- 
ciencies here in question totaling $30,098.59. In view 
of our holding on the issue of the reasonableness of 
salaries, a substantial portion of these total defi- 
ciencies plus interest will have to be paid. After 
considering all the evidence we think it is apparent 
that petitioner’s accumulations at the end of the 
taxable vear 1942 fell short of being sufficient to 
meet the reasonable needs of petitioner’s business, 
present and prospeetive, within the reasonable 
future. 


In his brief the respondent makes reference to 
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the needs testified to by petitioner's officers in the 
total mininum amount of $279,000, and says: 


* * * Respondent recognizes that this Court 
and the appellate conrts have Leld tuat a corvo- 
ration may accumulate gains and profits con- 
sonant with the needs of the business without 
being liabie for the tax in question, neverthe- 
less, he submits that considering all of the evi- 
dence of record the petitioner has failed to 
justify the accumulation herein involved. With 
respect to the expenditure of $150,000 for a 
new building the Court’s attention is directed 
to the fact that the petitioner gives no consid- 
eration at all to the use of credit or to the fact 
that there would be some realization from the 
sale of its present plant which was carried out 
on the books at a value of $58,000 and in all 
probability had a market valne considerably 
in excess of this figure. [54] 


We do not understand that section 102 of the 
Internal Revenue Code and the regulations promul- 
gated thereunder prevent a taxpayer corporation 
from making a reasonable accumulation of its earn- 
ings to finance expansion and modernization “pro- 
grams out of its own funds rather than to resort to 
borrowing for that purpose. General Smelting Co. 
supra. As to whether there would be some realiza- 
tion from the sale of petitioner's present plant, the 
answer is that of course there would be. The $58,- 
000 figure mentioned by the respondent (which is 
cost of $79,512.41 less depreciation of $20,783.13) 
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is a part of petitioner's accunuiated surplis of 
S118185.01. Ff that amount were not carried as 
an asset, petitioner’s surplus would be that mimech 
less. 


The respondent contends that a strong factor im 
support of his determination is the fact that peti- 
tioner has declaved or paid no dividend, as such, 
since the fisenl vear emled June 30, 1938. Our 
holding on the first issue, however, mitigates con- 
siderably the foree of this contention. Under the 
first issue we held that the total amounts paid to 
petitioner’s officers as bonuses during the taxable 
years were not deductible by petitioner as ordinary 
and necessary expenses in the form: of compensa- 
tion but were in the nature of dividend distributions 
on stoek.2 We think under all the circumstances 
these amounts must be treated as dividends. There- 
fore, it is not correct to consider this proceeding as 
one 1m Whieh no dividends were paid. 


We, therefore, sustain the petitioner on this 
issue. 


Decision will be entered under Rule 50. 


Entered May 29, 1947. [47] 


38ee seetion 19.23 (a)-7 of Treasnrv Regulations 
103, which among other things provides: ‘Thus, 
m the ease of exeessive payments by corperaticns, 
if sueh payments correspond or bear a close rela- 
tionship to stoek holdings, and are found to be a 
distribution of carnings or profits, the excessive 
payments will be treated as a dividend.”” [46] 
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[Title of Tax Court and Cause. ] 


MOTION TO VACATE AND SET ASIDE THE 
MEMORANDUM FINDINGS OF FACT 
AND OPINION 


Comes now the petitioner, Kennedy Name Plate 
Company, by Preston D. Orem and C. Earle Mem- 
ory, its counsel, and moves the Tax Court of the 
United States to vacate and set aside its decision 
and memorandun findings of fact and opinion 
dated May 29, 1947, and i support of said motion 
states as follows: 


1. That the Tax Court of the United States is 
an agency of the Government of the United States 
within the meaning of Section 2 of the Adminis- 
trative Procedure Act (Chapter 324—Public Law 
404) and Eugene Black, Judge of the Tax Court of 
the United States, is a presiding officer of that 
agenev within the meaning of Sections 7 and 8 of 
the Administrative Procedure Act. ‘The Lincoln 
Hlectric Co. vs. Com., Sixth Cirenit Court of Ap- 
decided June 5, 1947. 


peals 


2. That on June 12, 1946, a hearing was held 
in Docket No. 6695 at Los Angeles, California, 
which hearing was presided over by said Engene 
Black, Judge of the Tas Court of the) United 
States. [48] 


o> 


3. ‘That on June 9, 1947, petitioner, through its 
counsel, received a copy of the Memorandum Find- 
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ings of Fact and Opinion in Docket No. 6695 dated 
May 29, 1947, by United States mail from the said 
Court. 


4. That said Memorandum Findings of Faet and 
Opinion dated May 29, 1947, was an initial decision 
of the said Court within the meaning of Seetion 8 
(A) of the Administrative Proeedure Act, but was 
served on petitioner without notice and without 
giving petitioner a reasonable time to submit its 
objections and exceptions to said initial decision 
together with its reasons in support of said objee- 
tions and exeeptions, pursuant to Section 8 (B) of 
the Administrative Procedure Act. 


Wherefore petitioner prays: 


(1) ‘That the Memorandum Ifindings of Fact, 
heretofore entered herein dated May 29, 1947, he 
withdrawn. 

(2) hat petitioner be granted a reasonable time 
to file its objections and exeeptions to the proposed 
findings of faet and opinion, pursuant to the Ad- 
ministrative Proeedure Aet. 


Dated: June 18, 1947. 


/s/ PRESTON D. OREM, 
C. EARLE MEMORY, C.P.A. 


Counsel for petitioner. 


Reeeived and filed June 20, 1947. [49] 
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TTitle of Tax Court and Cause.] 


ORDER DENYING MOTION TO VACATE 
AND SET ASIDE MEMORANDUM FIND- 
INGS OF FACT AND OPINION HERETO- 
FORE ENTERED 

On May 29, 1947, we entered Memorandum Find- 
ings of Fact and Opinion in this proceeding. On 

June 20, 1947, petitioner filed a motion to vacate 

and set aside the Memorandum Findings of Fact 

and Opinion which had been entered on said date. 

The motion bas been carefully read and considered 

and it is believed that it should be denied, 


Ordered that said motion be and it is hereby 
denied. 
/s/ EUGENE BLACK, 
Judge. 
Dated at Washington, D. C., July 14, 1947. 
Served: July 15, 1947. [50] 


The Tax Court of the United States 
Washington 
Docket No. 6695 


KENNEDY NAMEPLATE COMPANY, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court as 
set forth in its Memorandum Findings of Fact and 
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Opinion eutered May 29, i947, the respondent 
herein filed a proposed recomputation on July 9, 
1947, to which petitioner filed its acquiescence July 
29, 1947, now, therefore, it is 

Ordered and Decided, that there are defitencices 
in income tax for the taxable years ended June 30, 
1941 and June 30, 1942 in the respective amounts 
of $2,083.19 and $1,413.68; there are deficieneies in 
declared value exeess-profits tax for the taxable 
years ended June 30, 1941 and June 30, 1942 in the 
respective amounts of $1,320.01 and $1,320.00; and 
there are deficiencies in excess profits tax for the 
taxable years ended June 30, 1941 and June 30, 
1942 in the respective amounts of $2,023.31 and 
$4,119.75. 

/s/ KUGENE BLACK, 
Judge. 
Entered: July 30, 1947. 
Served: Jnly 30, 1947. [51] 


In the Umted States Court of sini 
For the Ninth Cirevit 
Tax Court Docket No. 6695 


KENNEDY NAME PLATE COMPANY, 
Petitioner, 
ve. 
COMMISSIONER OF INTERNAL REVENUE. 
Respondent. 
Per ITION FOR REVIEW 


Kennedy Name Plate Company, the petitioner 
Harem, by Preston D. Orem, counsel, hereby files 
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us petition for a review by the United States Court 
of Appeals for the Ninth Cirenit of the decision 
by The Tax Court of the United States entered on 
July 30, 1947, under Rule 50 of said Tax Court, 
subsequent to the entry of Memorandum I‘indings 
of Fact and Opinion entered May 29, 1947, deter- 
mining deficiencies in the petitioner’s income tax 
for the taxable years ended June 30, 1941 and 
June 30, 1942 in the respective amounts of $2,083.19 
and $1,413.68; deficiencies in declared value excess- 
profits tax for the taxable years ended June 30, 
1941 and Jime 30, 1942 in the respective amounts 
of $1,320.01 and $1,320.00; and deficiencies in excess 
profits tax for the taxable years ended June 30, 
1941 and June 30, 1942 in the respective amounts 
of $2,023.31 and $4,119.75. 


I, 


The petitioner, Kennedy Name Plate Company, 
is a corporation duly organized and existing under 
and by virtue of the laws of the State of California, 
with its principal office in Los Angeles, [52] Cali- 
fornia. 

Petitioner’s income tax, declared value: excess- 
profits tax and excess profits tax returns for the tax- 
able years ended June 30, 1941, and June 30, 1942, 
in respect of which the deficiencies arise, were filed 
with the Collector of Internal Revenue for the Sixth 
California District in Los Angeles, California, which 
is located within the Cireuit of the United States 
Court of Appeals for the Ninth Cireuit. 


Con.missioner of Internal Revenue A 
IDs 
Nature of the Controversy 


The controversy involves the proper determina- 
tion of the petitioner’s liability for federal income 
taxes, declared value exeess-profits taxes, and excess 
profits taxes for the taxable years ended June 30, 
1941, and June 30, 1942. 


In its income and excess profits tax returns for 
the years ended June 30, 1941, and June 30, 1942, 
petitioner deducted under Seetion 23(a)(1) (A) of 
the Internal Revenue Code as ‘‘a reasonable allow- 
ance for salaries or other compensation for per- 
rendered.”? All of the 
amounts paid to Joseph W. Havek, president and 
director of petitioner, and William James Kennedy, 
secretary-treasurer and director of petitioner, for 
the said two taxable vears, as follows: 


sonal services actually 


Taxable Year 
ended 
June 30, 1941 
Joseph W. Hayek: 


Real IMME eee ee css saccessee eee sp OOOI00 
ISORWS cnc 5,000.00 
SOHO (tt ae 936.58 

Wala) a ee een eee ees $17,936.58 

William James Kennedy : 

Bocce sccocesceccceaseeceeesesze-c 2,000.00 
TEOUUS eee 5,000.00 
SOO Dh 936.58 

CUS) ee $17,936.58 

Total—Both Officers ............ $35,873.16 


$17,858.18 


Taxable Year 
ended 
June 30, 1942 


$12,000.00 
5,000.00 
858.18 


$17,858.18 


$12,000.00 
5,000.00 
858.18 


$35,716.36 
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The respondent allowed only the salaries above 
given ($12,000.00 to each officer for each vear) as 
a deduction under the Internal Revenne Code sec- 
tion previously mentioned. The Tax Court has 
allowed as a deduction the salaries and serap pro- 
ceeds and has disallowed as a deduction the bonuses 
($5,000.00 to each officer for each vear). 

The disallowance of the bonuses to the two officers 
is the only item in issue, being wholly responsible 
for the determination of the deficiencies. as afore- 
said, by The Tax Court of the United States. 


IDL. 


Petitioner, being aggrieved by the findings of facet 
and eonelusions of law eontained in the said find- 
ings and opinion of the Court, and by its decision 
entered pursuant thereto, desires to obtain a review 
thereof by the United States Court of Appeals for 
the Ninth Cireuit. 

Ve 


Assignments of Error 


The petitioner assigns as error the following acts 
and omissions of The Tax Conrt of the United 
States: 

(1) The failure to allow as a deduction under 
section 23 (a)(1)(A) Internal Revenue Code, as 
reasonable compensation for services rendered by 
its two officers any amount in excess of the regu- 
lar salaries paid eaeh year in the total amount of 
$24,000.00 plus proceeds from the scrap sales. 


(2) The holding that the payment of the bonuses 
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to the two officers in the total amonnt of $710,000.09 
for each year were in the nature of dividend dis- 
tributions en stock and not deductible by petitioner 
as ordinary and necessary expenses under section 


23 (a) (1) (A) of the Internal Revenue Code. 


(3) The finding of deficiencies for the taxable 
vears ended June 30, 1941 [54] and June 30, 1942, 
in lieu of a determination that there were no meome 
taxes, declared value excess-profits taxes and excess 
profits taxes due from the petitioner for the two 
years in controversy. 

/s/ PRESTON D. OREM, 
Counsel for Petitioner. 


State of California, 
County of Los Angeles—ss. 


Preston D. Orem, being first duly sworn, says 
that he is counsel of record in the above-nained 
‘ause; that as such counsel he ts authorized to 
verify the foregoing petition for review; that he 
has read the said petition and is familiar with the 
statements contained therein; and that the state- 
ments made are true to the best of his ‘knowledge. 
information and. belief. 

/s/ PRESTON D. OREM. 


Subseribed and sworn to before me this 23rd day 
of October, 1947. 


[Seal] HLSIE WERZBERG, 
Notary Public, County of Los Angeles, State of 
California. 


My eomiission expires Feb... 7. 1959. 
Received and filed Oct. 27, 1947. [55] 
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{Title of Court and Canse. ] 


NOTICE OF FILING PETIMCN 
FOR REVIEW 


To Charles Oliphant, Chief Counsel, Bureau of 
Internal Revenue, Washington, D. C.: 


You are hereby notified that the petitioner on 
the 27th day of October, 1947, filed with the Clerk 
of The Tax Court of the United States at Wash- 
ington, D. C., a petition for review by the United 
States Court of Appeals for the Ninth Cireuit of 
the decision of The Tax Court of the United States 
heretofore rendered in the above-entitled cause. A 
copy of the petition for review as filed is hereto 
attached and served upon you. 


Dated at Los Angeles, California, this 27th day 
of October, 1947. 


/s/ PRESTON D. OREM, 
Counsel for Petitioner. 


Personal service of the foregoing notice, together 
with a copy of the petition for review mentioned 
therein, is hereby acknowledged this 27th day of 
October, 1947. 

CHARLES OLIPHANT, 
Chief Counsel, Bureau of In- 
ternal Revenue, 
Counsel for Respondent. 


Reeeived and filed Noy. 3, 1947. 


Commissioner of Internal Revenue Vo 
The Tax Court of the United States 
Docket No. 6695 
KENNEDY NAME PLATE COMPANY, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


EXCERPTS FROM TRANSCRIPT 
OF HEARING 


At Los Angeles, California, June 12, 1946 


(Oral ‘Testimony Inclided in Petitioner’s 
Designation on Appeal) 


Filed July 1, 1946. 


(Met pursuant to notice.) 


Before: Hon. Eugene Black, 
Judge. 


Appearanees : 


Preston D. Orem, Esq., 416 West Eighth Street, 
Los Angeles, Califormia, appearing on behalf of 
Kennedy Nameplate Company, Petitioner. 

K. A. Tonjes, Esq., (Honorable J. P. Wenchel., 
Chief Counsel, Bureau of Internal Revenue), ap- 
pearing on behalf of the Commissioner of Intermal 
Revenue. 

Proceedings 


The Clerk: 6695, Kennedy Nameplate Company. 
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The Court: Note the appearances for the Peti- 
tioner and Respondent in this case. 

Myr. Ovem: Appearing for the Petitioner is 
Preston D. Orem, Esquire, and C. Earle Memory, 
Cpl NS 

Mr. Tonjes: E. A. Tonjes for the Respondent. 

The Court: Very well. Mr. Orem, you may 
state the issues in this ease. 


Opening Statement on Behalf of the Petitioner 
(By Mr. Crem) 


Mr. Orem: If your Honor please, this case in- 
volves two issues, the reasonableness of the com- 
pensation of two officers of the Petitioner in the 
years ended June 30, 1941 and Jime 30, 1942, and 
for those same years Section 102, involving surtax 
on corporation’s allegedly accumulating surpius be- 
yond the needs of the business, instead of declaring 
dividends. 

Those are the two issues. This Petitioner is not 
a ‘‘war baby’. It and its predecessors have been 
continuously in existence since the year 1917, when 
Mr. Joseph Hayek, who was president of the Peiti- 
tioner, former the Hayek Nameplate Company im 
Minneapolis, Minnesota. 

In 1921 Mr. James W. Kennedy, who is seere- 
tary and treasurer of the Petitioner, purchased the 
assets of that [60] original business, of which Mr. 
Hayek was principal stockholder. 

Mr. Kennedy then immediately moved the busi- 
ness to Los Angeles. He formed a partnership 
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with his uncle here, which lasted a long time, then 
Mr. Hayek came out here and bought ont Mr. 
Kennedy’s uncle and became an equal partner with 
Mr. Kennedy in the Kennedy Nameplate ‘ ompany, 
then a partnership, cach owning 50 per cent. 

In August 1923 the assets of the corporation were 
acquired by a new California corportion, the Ken- 
nedy Nameplate Company, in exchange for $25,- 
000.00 in stock of the new corporation. By the 
way, there have been no issues since that original 
initial one, and that stands unchanged. 

Mr. Hayek acquired 50 per cent of the stock and 
beeame president and production manager of the 
company and has so continued to the present time. 
Mr. Kennedy acquired 50 per cent of the stock 
and became secretary and treasurer and in charge 
of all departments except production and has so 
continued to the present time. ; 

The words ‘‘Nameplate Company’’ are to some 
extent a misnomer, because the business of the 
corporation includes a great many items which 
eannot he termed nameplates. 

The salaries drawn bv the officers, Messrs. Hayek 
and Kennedy, up to the vear ending in 1940 were 
very moderate. The salaries for the fiscal years 
ended in 1937, 38 and 39 were [614 7500.00 each, 
and for 1940 $12,000.00 each. These later salaries 
were continued for the years 1941 and 1942, but 
in these later vears the two officers also drew a 
bonus of $5,000.00 each for each year, which have 
been disallowed by the Commissioner as exeeeding 
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a reasonable allowance for services rendered under 
section 23 of the Code. 


The Commission has also added to income for 
the year 1941 the sum of $1,873.16. That was from 
proceeds of the sale of scrap. They had a large 
accumulation of scrap in the pile. That pile of 
scrap was sold and the proceeds were retained by 
the new officers, in the amount of $936.58 each, and 
reported as income in their returns but not in the 
tax return of this company. 


For the period ending June 30, 1942, the sum 
of $1,716.36 was realized from the sale of the serap 
and the proceeds were retained by the two officers, 
in the amount of $858.18 each. ‘These sales of scrap 
were not recorded upon the Petitioner’s books, but 
were picked up on the individual tax returns of 
the two officers and their respective wives as sales 
of serap. 


And the Commissioner has also proposed a surtax 
under the provisions of Section 102, as previously 
stated, and the foregoing are the issues in the ease. 


Petitioner will, in the course of its testimony, 
offer a showing of the background and experience of 
officers [62] of the company, their services to the 
Petitioner, duties, the hours worked, standing in 
the industry, the fact that they have devised new 
products, new methods of manufacture, techniques, 
Cimcevera, 


Petitioner will also offer the testimony of expert 
witnesses capable of forming an opinion, opinions 
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with respect to the reasonableness of the compen- 
sation of the two officers. 

Petitioner’s case under Section 102 will require 
detailed testimony by those offivers in which we 
will show that it was necessary for the corporation 
to retain all of its surplus as working capital for 
the reasonable future needs of the business, such 
as additions to its plant, machinery and ecquip- 
ment, reserves for losses from reconversion, re- 
placements, et cetera. 

I think that is a brief statement of the case for 
Petitioner. 

The Court: Very well. Mr. Tonjes, do you have 
any statement? 


Opening Statement on Behalf of the Respondent 
(By Mr. Tonjes) 


Mr. Tonjes: I do not think I need to make a 
lengthy statement, your Honor. The issues are 
elear. The Respondent contends that the com- 
pensation of officers allowed by him im the notice 
of deficiency were reasonable for the services [63] 
rendered by those officers, and on the question with 
regard to the imposition of the tax under Section 
102 Respondent believes the evidence will show 
that the accumulation of earnings or profits far 
exceed the reasonable needs of the business, taking 
into consideration those things which should reason- 
ably be anticipated. 

The Court: Very well. We are ready to receive 
the evidence now in the case. [64] 
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WILLIAM JAMES KENNEDY 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Orem: 

Q. I show you here, Mr. Kennedy—state your 
full name, please. 

A. William James Kennedy. 

Q. What is your position with the Kennedy 
Nameplate Company ? 

A. Secretary and treasurer. 

Q. Did you hold office during the years 1940, 
1941 and 1942? A. I did. 

Q. I show you what purports to be the original 
minutes of the company at a meeting held April 
00, 1940, containing the signatures of the directors 
and officers. Can vou identify that document ? 

A. Yes, I can. 

Q. Is that a true and correct copy of the minutes 
of that date? A. Yes. [65] 

Q. I show you what purports to be a copy of 
the minutes of a regular meeting of the board of 
directors of June 11, 1941. Is that a true and cor- 
rect copy of the minutes for that date? 

AS Gin 

Mr. Orem: These are offered by the Petitioner 
as exhibits. 

Mr. Tonjes: There is no objection. 
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The Court: They will be reecived in evidence 
as Petitioner’s Exhibits 7 and 8. 


(The minutes of the meeting referred to 
were marked and received in evidence as Peti- 
tioner’s Exhibits Nos. 7 and 8.) 


Q. (By Mr. Orem): Now, you are familiar, 
are you not, with the by-laws of the Kennedy Name- 
plate Company ? 

A. To a considerable extent, yes. 

Q. And they were first adopted by the company, 
were they not, in 1923, when it was incorporated ? 

A. They were. 

Q@. Have they ever been amended since? 

A. Never. 

Q. Will you examine this document and see i! 
those are true and correct copies of certain excerpts 
from the by-laws ? 

A. To the best of my knowledge and behef, [66 
it is. 

Q. I will read this Article 5, Section 2, ‘‘ Powers 
of Directors requiring fixing compensation of off- 
cers, agents and employees of the corporation and 
requiring from them security for faithful service.” 
Is that the only provision in the by-laws relating 
to the fixing of the compensation of officers ? 

A. To my knowledge. That is the only part 
that I know of. 

Q. I will read Article 6, on the duties of 
directors: ‘‘To declare dividends out of the sur- 
plus profits when such profits shall, in the opinion 
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of the directors, warrant the same, to accumulate 
profits and reinvest them in such mannc7v as the 
directors may deem proper.’ Is that, to your 
knowledge 

A. That is to my knowledge. 

Mr. Orem: I offer that as an exhibit for the 
Petitioner. 

Mr. Tonjes: No objection. 

The Conrt: Petitioner’s Exhibit No. 9 is re- 
ceived. 


(The excerpts from by-laws referred to were 
marked and received in evidence as Petitioner’s 
Exhibit 9.) 


Q. (By Mr. Orem): Mr. Kennedy, how long 
have you continuously held the office of secretary 
and treasurer of the Kennedy Name plate Com- 
pany? [67] 

A. About 238, since August 1923. 

Q. That was at the time the company was 


formed ? A. That is correct. 
Q. Have you also been continuously a director 
of the company from 1923 to date? A. T have. 


Q. When was the Kennedy Nameplate Com- 
pany incorporated under the laws of what state? 
A. The State of California, August 19, 1923. 

Q. Then, from the time 1923 down to the pres- 
ent date did you devote any part of your time to 
any business other than the Kennedy Nameplate 
Company ? A. Never. 

Q. Now, will you state the extent of your tech- 
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nical education prior to entering into business life? 
A. Well, my technical education was probably 
not particularly technical in the sense that the 
phrase implies. I went to business college for three 
years after I graduated from high school, and eom- 
pleted two courses with the International Corre- 
spondence School and took one year tuition in 
Spanish and commerce and other miscellaneous 
studies. 
Q. Did you engage in any post graduate work 
at the Southern California University ? 
I did. 
How many years? [68] 
About six years. 
What did you study there? 
Advertising and selling, business manage- 
ment, various things connected with my particular 
duties. 
Q. During what years was that, approxinately ? 
A. That was from on or about 1926 up to 1934 
or 1935. 
Q. Were you a director of any college at any 
time ? 
A. I was a director of University College, which 
was the extension division of S. C., for two years. 
Q. What years? 
A. That, I believe, was 1931 to 1933. 
Q. Prior to your connection with the Kennedy 
Nameplate Company, what position did you hold? 
A. I was a—well, do you mean just immedi- 
ately prior? 


PoOoPOoOP 
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Q. Well, starting right from the beginning-— 
I will see if I can save time by asking you whether 
you were ever connected with Marshall Field and 
Company ? A. Piyeas: 

Q. Was that 1912 to 1914? A. Correct. 

Q. And from 1914 to 1915 were you assistant 
to the vice-president of Wilson & Company ? 

A. Jwas, then known as Sulzberger & Sons. 

Q. And during the years 1915 and 1917 were 
you an executive of Stewart Mfg. Co. of Chicago? 

A. Iwas an executive for part of the time. 

Q. You were employed with them during those 
years how? 

A. Particularly with the Stewart Manufacturing 
Division of Stewart-Warner. 

Q. Did you become connected in 1917 with the 
National Products Company of New York City? 

A. Yes, sir, I was. 

Q. What was your position with them? 

A. J was office manager of the New York office 
and in charge of the agency operated for South 
America and all the duties of the office. 

Q. Were you purchasing agent at any time? 

A. Subsequently purchasing agents worked under 
me. I did purchasing agent work in New York. 

Q. Did you have anything to do with sales of 
by-products ? 

A. Yes, I took complete charge of the sales of 
all by-products. 

Q. Everything for South America? 

A. Yes. 
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Q. What was the name of the company down 
there ? 

A. The name of the company, we operated two 
South American companies, one was known as 
Compania Central de Productos, and the other 
company Compania Internacional de Productos. 

Q. In what places did they operate? [70] 

A. Paraguay, Argentine, part of Brazil and 
part of Uruguay. 

Q. What was your position down there? 

A. My position down there was one of managing 
the concern. 


Q. You were an executive then? 


A. I was executive of the South American com- 
panies. 


Q. From at least 1916 on you were an cxccutive 
of those various companies. 


A. Yes. In South America I had more of a 
manager position than I had in New York. 


Q. You were, as a matter of fact, managing 
the business ? 


A. I managed several departments. I had 
charge of all of their sales, which included their 
almacens, then I did purchasing in connection with 
the purchasing office in New York foi the com- 
panies down there, and sales of all by-products, 
which meant the bones, hides, import and export. 
I also had charge of all relations with the gov- 
ernment. 

Q. And that was down to the end of 1921? 
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A. I resigned about the 1st of March, I think, 
of 1921. 

Q. Did you then engage in the nameplate 
business ? 

A. I came to the United States, returned to 
the United States in March, 1921, and got into 
the nameplate business about June of that same 
year. 

Q. At that time you purchased, did you not, 
the Hayek Nameplate Company? [71] 

A. I did. 

Q. Hayek Nameplate and Novelty Company 
of Minneapolis. 

A. My wnele and myself purchased that com- 


pany. 
Q. You became acquainted with Mr. Joseph 
Hayek at that time, did you not? A. JI did. 
Q. He was principal owner of that company? 
A. As far as I knew he was. 
Q. Did you move that business to Los Angeles? 
A. We did. 
Q. Immediately after you purchased ? 
A. As soon as we could load it up and put it 


on a train. 

Q. From 1921 to 1923 you operated here as the 
Kennedy Nameplate Company, a partnership, did 
you not? 

A. Yes, sir, a fictitious trade name. 

Q. Then Mr. Joseph Hayek came out and pur- 
chased your unele’s half interest in the firm? 

A. Yes, sir, and this uncle of mine was a wealthy 
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man and rather old and he didn’t want it particu- 
larly and was willing to sell out because the business 
was not doing so very good at that time. 

Q. Immediately before vou went in the name- 
plate business, which was in June 1921, during 
the last full year that you were employed then, 
which would be the year 1920, what were [72] your 
annual earnings? 

A. From the company around $8000.00 a year. 

Q. Did you have other allowances that increased 
this? 

A. Ihad a traveling allowance of various kinds, 
and then, of eourse, they took eare of my living 
expenses for several months of the year. I traveled 
a great deal. 

Q. At the time you purchased the Hayek Name- 
plate and Novelty Company in Minneapolis, did 
you have some salary offers from other eompanies 


about that time? A. Well, previously. 
Q. From what company did you have those sal- 
ary offers? 


A. I was offered a salary of $10,000.00 a vear 
from a Japanese firm in Japan, then I had an offer 
from a Brazilian steamship company, also the 
Johnson Steamship Company, a salary of §£25,- 
000.00 a year there. 

Q. Did you also have an offer from a canning 
company in Indiana? 

A. In Indiana they wanted me to take over a 
factory making pasta for Italians, that is tomato 
sauce. 
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Q. Just what were you to get paid for that 
work? 

A. They wanted me to take over the factory, 
and talking about this job in South America for 
the steamship company there in Brazil, I just didn’t 
like South America or I would have taken it. 

Q. Now, coming down to the years ended June 
30, 1941, [73] and June 30, 1942, which are the 
yeavs in question here, state what your dutics were 
with the Kennedy Nameplate Company; you were 
secretary, treasurer and director. J ust what were 
your general duties? 

A. I have complete charge of all sales, adver- 
tising, all of the business, all the various parts of 
the business not connected with production. 

Q. Did you have anything to do with the pricing 
of the goods? 

A. Oh, yes, I figured the prices. 

Q. How about the employment of technical 
personnel ? 

A. I employed some technical personnel and 
Mr. Hayek employed others. 

Q. How about collections, did you handle col- 
lections ? A. Oh, yes: 

@. And purchases? 

A. And purchases under my supervision by Mr. 
Koelling. 

Q. Did you also purchase? 

A. Oh, yes, I did a great part of the work, 
because [ did most of the contact work with him. 

@. Was it partion oun duties to keep im con- 
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stant touch with new technological developments 
and processes ? a. It was. 

Q. In other words, you might sum it up by say- 
ing you ran the business entirely other than actual 
production that [74] Mi. Hayek was in charge of? 

A. Yes, I believe that would be pretty near 
right. 

Q. In other words, it was a two-man affair? 

A. Right. 

Q. During the years ended June 380, 1941 and 
June 30, 1942, what were the approximate hours 
per day that you worked for the Kennedy Naime- 
plate Company and how many days a week? 

A. I worked five and a half days a week, that 
is, the business was open five and a half days a 
week, I believe that was when the Wage and Hovr 
law came into effect at that time, which I think 
set the hours. 

Q. Well, were you confined to those hours? 

Ae Ol, no. 

Q. What hours did you personally work ? 

A. Well, I guess that I worked most of the 
time, because even my spare time was largely de- 
voted to the business. 

Q. What were the approximate hours per week ? 

A. I would say eight to ten hours a day. 

Q. That is during the years 1941 and 1942? 

A. Yes, I would think so. 

Q. And does that include Saturday? 

A. Yes, I very frequently worked on Satur- 
days, my Saturdays were frequently devoted to the 
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Q. Can you tell just generally, without divulging 
any trade secrets, just generally, what was the 
nature of those processes? 

A. Well, they are better formulas used in eteh- 
ing, different processes for preparing the metal for 
etching, and different methods of etching out the 
metal so prepared, and different methods of fin- 
ishing. 

Q. Then later on in the years 1935 and 1939, 
did you enlarge the photo engraving department? 

A. Yes, we did. 

Q. Did you manufacture decalcomania transfers ? 

A. We did. 

Q. When did you first commence the manufac- 
ture of such transfers, approximately ? 

A. I believe about 1986 or ’87, around in there. 
T don’t have that in my mind. 

Q. And that also required purchasing new 
equipment, did it not? 

Right. It is an entirely different product. 
Do you make plastic nameplates ? 

We do. 

When did you start such manufacture? 
We commenced to manufacture plastic ma- 
terial nameplates during the war when metals be- 
eame scarce. | 

Q. Im other words, because of the war demand 
for metals, you had to substitute plastic? 

A. That is correct. 

Q. You used fibre, did you not? 

A. We used fibre and different plastics. 


POP OS 
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@. That made a very great change in the prac- 
esses, did it not? 

A. That just about turned the nameplate busi- 
ness upside down in 30 days. 

Q. Has your work in plastics ever been 
recognized by any authorities? 

A. Yes. We devised, I believe, a plastic which 
was satisfactory and found to be the most suitable 
nameplate plastic that was devised. In facet, it 
is used by other companies. 

Q. Did you get recognition of that by the gov- 
ernment or otherwise ? 

A. We got a munber of citations from some of 
the aireraft companies. We had a lot of trouble 
in the trade with [79] all those citations, so we 
didn’t really take them too seriously when they 
gave them out, although we have them in our 
office. 

Q. Did you manufacture seales, dials and in- 
struction and designation plates? A. We did. 
Q. When did you start such manufacture? 

A. There always was a certain amount of seales 
and dials tied in with the nameplates. The airernft 
business was one of the main developments in such. 

Q. In other words, that type of business was 
enormously increased, was it not? 

A. That is right. 

Q. And the regular nameplate business was very 
greatly deereased ? 

A. I have some saniples of our scales 

Mr. Tonjes: I might suggest, your Honor, I 
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haven’t made any objection but I might suggest 
that counsel is going pretty far in leading the 
witness, and I would suggest he ask questions in- 
stead of making a statement and having the witness 
say yes or no. 

Mr. Orem: It is leading, but just to save time, 
that is the only purpose for some of these things. 

Mr. Tonjes: Yes, but it is going a little far, come 
sel, the only objection I have. £80] 

Q. (By Mr. Orem): Have you a scale of your 
manufacture with you? A. J have. 

Q. Can you show that scale to us? 

A. TI ean. We will take that first one there, 
then. 

Mr. Orem: I will state the purpose of this wit- 
ness is to show the Court just what kind of business 
the Petitioners are engaged in, which is far from 
nameplates. I mean that covers only a part of ile 

The Witness: This is a scale which combines 
metal and plastics together. It is a bomb chart 
used on the B-24. This works like a slide rule. It 
has a place here to show how the different bombs 
are to be located in the regular stations. For ex- 
ample, there is a 500 pound bomb, shows the situa- 
tion over here, and shows the purpose of that bomb 
here, the A.N. number, that is the Army-Navy num- 
per, the actual weight of the bomb, and on this 
side it shows the angle at which that bom) has to 
be released. The plastic inside is vinylite or vinyl 
chloride, the outside pieces are of acetate. This 
scale is also used by Ford. 
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Q. When did vou first begin to make such seales, 
Mr. Kennedy? 

A. Well, the development of the aircraft indus- 
try continued all along, 1941 and right straight 
through, but [81] actually this object here or this 
scale was made about 1943. 

This scale, these scales here, this type here, this 
was made for airplane plants. The device was made 
about 1940 or 1941. I couldn’t give you the date 
of any one of these devices we manufactured be- 
eause there is no way I can recognize by looking 
at the job when it was made, but these were all 
made during the period under consideration. 

Q. How does your volume for the years ended 
June 30, 1941, and June 30, 1942, the manufacture 
of such scales compare with the prior volume? 

A. Well, I don’t believe that there was any 
manufacture of scales in volume prier to that 
period. The scales we made would be a dial for 
a jeweler or something of that sort. The develop- 
ments in that period made the scale business. 

Q. Do those seales require more precision to 
make than a scale for a jeweler? 

A. Well, no question about that. If they are 
not precise, they send them back to you. 

Q. How often were the government inspectors 
there? 

A. They sent inspectors out to the plant to in- 
spect the stuff we had made and we had to get 
the people trained to make them, and the inspector 
comes to the plant with a blue print and he checks 
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the measurements from the copy, and then he ap- 
proves, and then it may be shipped. Sometimes 
where the product goes to a distant place they 
may reserve the right [82] to inspect at destina- 
tion. 

Q. Just how close do these measurements have 
to approximate the constructed measurements ? 

A. Well, I guess at the average, there is a little 
decimal in there, at all times has to be plus or 
minus 5/1000ths. 

Q. You mean only 5000 to the inch? 

A. Plus or minus 5/1000ths. That is 5/1000ths 
of an inch. 

Q. If they were much more than that or much 
less than that, what would happen? 

A. They would reject them. 

Q.. What would happen then? Could you cure 
that? 

A. No, make it over again. There were some 
dials down to 2/1000ths of an inch, and that is 
pretty fine. 

Q. Now, what about dials? Have you a type of 
the dial with you that you manufacture? 

A. Yes, this is a dial. There are also some plastic 
parts here. 

Q. What is the purpose of that particular dial 
that you have in your hand there? 

A. I couldn’t tell you, because I don’t know. 
To my mind it is just a dial, has nothing on it at 
all to show what it was used for. I don’t remember 
what it was used for. 
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Q. Would it be a part of an airplane equip- 
ment? [83] 

A. It will have some fnnetion on an airplane. 
I don’t know what particular part it is. 

Q. What was most of your dial business during 
the years ended June 30, 1941, and June 30, 1942? 

A. Most of them were dials for Douglas, Con- 
solidated, North American, Northrop, all the large 
aircraft companies, Vultee. 

Q. And what were they to be used for? 

A. Mostly instrument parts on planes. 

Q. Did you make those dials during the years 
1941 and 1942? 

A. Only in small quantities. Some of them were 
what they called X.B. models, experimental models. 

Q. Reference has been made to instruction plates 
on aireraft. What is that? 

A. Well, an instruction plate, one example would 
be a plate which tells someone to do something. This 
is an instruction plate which says ‘“‘Do not open 
this magazine in case of fire.’’ They may be, they 
could very well be set on several parts of an air- 
plane, on the places where a fellow must not sit, 
they night say ‘Don’t sit here.’’ or might cay, 
‘Oil here”? or might give some information. 

'Q. What is a designation plate? 

A. A designation plate would be a plate which 
indicated that this was a certain part or number of 
instrument. [84] It might be too—there is a sort 
of plate in general use also which tells something 
about what that particular button will do. It may 
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be, in one instance, one example is what they call 
the bomb jettison. Supposedly when pilots return 
from a flight and they have not used all the bombs, 
they are supposed to jettison them before they 
return to their base. We might make a plate that 
will indicate to the pilot that if he pulled that 
plate up and pushes that certain switch he will 
jettison all his bombs at one time. That would be 
a designation plate. 

It may: be like a plate that identifies the signal 
to the crew to abandon ship. We would make that 
as a cover so it would not be hit accidentally. That 
plate in case of accident will prevent that, and the 
pilot has to reach his hand underneath that, and 
that would be a designation plate, and designed to 
tell somebody about something that would not be 
visible from the general appearance. 

Q. Was that business increased in 1941 and 1942 
over prior years? 

A. We had an amazing increase. 

Q. Was there any change in the materials used ? 

A. Sure. We switched from mostly brass to 
mostly aluminum and dural and all types of metals. 

Q. Did that make a change necessary in your 
manufacturing processes? [85] 

A. Yes, it practically deviated us from where 
we had been into an entirely new field. 

Q. Now, did you manufacture luminous, fluores- 
cent and phosphorescent nameplates? 

A. We do. 

Q. When did you begin such manufacture? 
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A. Well, originally we brought the material out 
about 1931 or 1932, but that actually was mostly 
experimental in those days. We made the products 
up to be introduced, but very little interest at that 
time. The main interest in these Juminows or what 
we ¢all finorescent lights became evident when some 
pilots were allergic to radium. 

Q. When did you begin to make those plates 
in any quantity, that is, any appreciable quantity ? 

A. About 1941. 

Q. For what purpose were they made, in gen- 
eral ? 

A. Soa pilot could read a plate at night without 
having illumination. 

Q. Now, in making those items, tell us what 
materials you used? 

A. We used some radium, some radium activity 
of our own that went on dials in places where they 
were not permanently lighted. Then we had and 
used a phosphorescent of our own requiring black 
hight for activation. We also used a phosphorescent 
material that would just soak in light [86] and 
give off hght for about eight hours after the hight 
was turned off. 

Q. ‘Was any extensive experiments required in 
the perfecting of that? 

A. Yes, we perfected this type and we intro- 
duced it ourselves personally without any response 
until they found some pilots who were allergic to 
the test amounts of radium, and began to put it 
in most of the planes. 
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,Q. How did you introduce this in the markets? 

A. If took a black light and a number of name- 
plates we had made up experimentally and I visited 
the airplane companies personally and turned the 
black light on and then showed them how they 
acted. 

Q. What time was that? 

A.' Say. 1939, 1940 and the early part of 1941. 

Q@.:. When did you begin to get orders as a re- 
wt of those visits? 

A.. The first ones they had CVA Field down at 
San Diego, Consolidated Vultee Aircraft, we com- 
menced to get orders for small numbers of them, 
and finally the government commenced to specify 
large numbers of those. 

Q. Did you have any problems in your plant 
with regard to manufacture of those? 

A. Yes, we did. Handling it in quantity, some 
of the materials were very offensive to people work- 
ing with them, [87] they would cause sickness or 
cause discomfort. We had to devise various ways 
of working with the material. We had to find means 
of doing that work under lead or under glass so 
the employees would not touch or handle the mate- 
rial in any way that they would get their hands on 
it, and even so the odor got very confusing. 

Q. Now, generally speaking, was there any 
change in the matter of accuracy required or care 
in manufacture in 1941 and 1942 over prior years? 

A. Oh, yes. The average commercial product, if 
it was visually correct, that was satisfactory, if it 
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looked all right it was acceptable, the average com- 
mercial product. 

Q. Were your sales prior to 1941 mostly com- 
mercial products? 

A. I would say before 1941 85 to 90 per cent 
of the customers were commercial firms, and when 
I say commercial firms I mean various firms that 
happened merely to need the job. 

Q. Were those jobs, did they have any inspec- 
tors? 

A. A number of firms had receiving depart- 
ments, but they did not have inspection of the type 
that existed during the war. 

Q. In 1941 and 1942, when you were amine the 
government work, was there any difference in exe- 
cution ? -—. 

A. Yes, the requirements became stricter on that. 

Q. Was it any more difficult to make the prod- 
ucts that you manufactured in 1941 and 1942 than 
those that vou had produced previously ? 

A. Absolutely. 

@. And you had to devise these varions processes 
of manufacture of these? _ . 

A. I had to confer sometimes on it myself, 
mostly Mr. Hayek was handling it, but sometimes he 
wanted me, too. Both of us simultaneously. We 
discussed these various matters and after we fig- 
ured out some way of working it we would have 
the job of figuring out how to do it.’ 

Q. In connection with the use of radium, were 
there any special problems? oe 
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A. The use of radium brought in the problem, 
of course, of the human relationship to radium, 
which is not very good. It also required that you 
set up in connection with that department numer- 
ous restrictions which are rather rigorous, must be 
kept under lead, all the supplies must be kept under 
lead, in order to prevent harmful radiations from 
attacking any human being. [89] 

Q. Did the Kennedy Nameplate Company have 
a system of bonuses for its employees? 

A. It had. 

Q. When did you first start paying bonuses to 
your employees? A. About 1931. 

Q@. What did they consist of, these bonuses? 

A. Originally they consisted of $5.00 for the 
men in the minor employees, and $10.00 for those 
men who had a little bit more authority. That was 
a monthly business. 

Q. Then it was a one to four weeks pay bonus 
later on? A. That is correct. 

Q. You paid that during 1921 and 1922? 

A. That is correct. 

Q. And you paid those bonuses during 1941 and 
1942 to [90] your regular employees ? A. Yes. 

Q. I show you the Petitioner’s Exhibit No. 7, 
being the minutes of the meeting of April 30, 1940, 
which you already testified were the full minutes 
of the directors for that date. Were the salaries 
of yourself and Mr. Hayek fixed at that meeting? 

A. They were. 
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Q. And what amount was fixed as being your 
salary? A. $12,000.00 per year. 

Q. When did that start? 

A. Retroactive to July 1, 1939. 

Q. Then I will show you the minutes of the 
Board of Directors of June 11, 1941, Petitioner’s 
Exhibit No. 8. Was any action taken with regard 
to your compensation at that meeting? 

A. It was. 

Q. <A bonus of $5,000.00 was voted to yourself, 
also a similar bonus to Mr. Joseph Hayek? 

A. It was. 

Q. Now, £12,000.00 plus $5,000.00 makes a total 
of $17,000.00 compensation for the year ended June 


30, 1942, did it not? A. It does. 
Q. Did you receive that amount in cash, that 
$17,000.00 [91] AS did, 


Q. Did Mr. Havek, if you know, receive a simi- 
lar amount of $17,000.00 in cash, in the year ended 
June 30, 1941? A. He did. 

Q. What was your compensation for the next 
year, the year ended June 30, 1942? 

A. As far as I recall, it was the same. 

Q. Well, referring to the exhibit of Petitioner, 
the Exhibit No. 2, you note the figure for the year 
ended June 30, 1942, $34,000.00. To the best of 
your knowledge is that correct? 

A. It is correct. 

Q. Would that be $17,000.00 for each officer for 
the year ended June 30, 1942? 

A. That would be. 
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Q. Now looking at Exhibit 2, you will note total 
compensation to yourself and Mr. Hayek, which 
you have already testified was $50,506.00 for the 
year 1936 and $65,426.00, being $3,200.00 apiece for 
1937, being $7,500.00 each for 1938, and in 1940 a 
little over $24,000.00, being a little more than $12,- 
000.00 each, is that, to the best of vour knowledge, 
what vou actually received in those vears? 

eee Elite ts: 

Q. Now how long have you known Mr. Joseph 


Hayek ? A. A little over 25 vears. [92] 
Q. You first met him, I believe, vou testified, 
in Minneapolis. A. Minneapolis. 


Q. When he was president and principal stock- 
holder of the Havek Nameplate Company. 

A. ‘Thates comrecie 

Q. Have you been continuously associated with 
him since in the nameplate business ? 

A. J have been. 

Q. And his position, I believe vou testified, was 
president, director, and in full charge of produe- 
tion? A. Correct 

Q. During these vears have vou had an oppor- 
tunity to observe the capabilities of Mr. Hayek, and 
form an opinion as to his value to the company? 

A. I certainly have. 

. Does Mr. Havek devote his entire time to 
the company, during the period from 1923 to the 
present time ? A. He did. 

Q. To your knowledge. did he have any outside 
business activities? A. Nothing. 
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Q. In your opinion, did Mr. Hayek receive ade- 
quate compensation for his time and services with 
the company during the years 1936 to 1940, that is 
the 15 years immediately [93] preceding the two 
years in issue? 

A. No, he didn’t, because in those days Mr. 
Hayek and I were in partnership, and he was paid 
inadequately for the work he did, because that was 
the way it had to be. 

Q. During those years I just mentioned, 1936 to 
1940? 

A. No, we were like everybody else, just doing 
our level best to keep enough working capital to. 
keep going, not to pay more than what we thought 
we were worth. 

Q. In spite of the fact that you kept those sal- 
aries low, the exhibit shows you had to loan money 
to the company, does it not, as you previously testi- 
fied ? A. Yes, sir, we did. 

Q. Pardon me, Mr. Memory previously so testi- 
fied. 

Q. In fixing the compensation of Ma. Havek and 
vourself at $17,000.00, during the years 1941 and 
1942, did you as a director and the other directors, 
consider the amount of compensation that vou re- 
ceived in prior years, in fixing that amount? 

A. 'TYo some extent, yes, we did. 

Q. Then that was inadequate compensation you 
testified to in prior years. 

Mr. Tonjes: Don’t lead the witness. 
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The Court: Yes, be careful about leading the 
witness. 

Mr. Orem: Well, never mind, strike that. [94] 

Q. (By Mr. Orem): In your opinion, based 
upon your Jong business experience with Mr. Hayek 
and his services to the company rendered during 
the years ended June 30, 1941, what would you con- 
sider the reasonable value of his full time services 
to the company to be worth that year? 

A. That would be rather difficult to answer. It 
is hard to say, because the company could not have 
existed without his attention to the factory. We 
could hardly pay him for what he did, I don’t 
believe. 

Q. Well, if it was a question of bargaining, in 
other words, if you had bargained with him as to 
what you were going to pay for his services during 
that year, what do you think would have been rea- 
sonable ? 

A. Well, men of his ability were very scarce, 
and it would be hard to say what you could have 
done during that time. You would have made the 
best deal that vou could, and he very fortunately, 
though, was working with us, so that that was not 
in question. I don’t believe you could have gotten 
a man of his ability during that period. 

Q. During what period was this? 

A. You mentioned 1941. 

Q. Oh, yes, about the year ending June 30, 1941, 
is what I am asking abont right now, June 30, 
1941. 
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A. That is correct. I don’t believe you could 
have [95] gotten men at that time. 

Q. You mean at any price? 

A. Yes, the etching business is rather an un- 
usual occupation. There aren’t very many people 
in the country that are skilled practitioners of the 
work. 

Q. Just what were the capabilities of Mr. 
Hayek? 

A. Well, he understands etching and plating and 
lithography, and tool and die making, machinery 
work, and mixing solutions, paints, colors, all of 
the special problems of metal finishing. In other 
words, he understands the nameplate business in 
all of the different departments connected with it, 
including working with decaleomanias and plastics 
and various things. 

Q. During the years 1941 and 1942, were persons 
with those abilities available? 

A. I never got one. I never had anybody so 
far that knew much about it. 

Q. Well, assuming that you didn’t have Mr. 
Hayek in the business, in the year ended June 30, 
1941, and vou would have to engage someone to 
take his place, what is your opinion as to what 
vou would pay? 

A. Well, in that case I would have had to try 
to find someone who was available and capable, 
and whatever he required, that I probably would 
have had to pay him. 
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Q. Well, you think you wonld pay $5,000.00, or 
€10,000.00, [96] or $20,000.00 ? 

A. I believe so. I understand that by his expe- 
rience with etching, he is cheap at $12,000.00 a 
year just for that one department alone. 

Q. Now, taking for the vear ended June 30, 
1942, as compared with June 30, 1941, were the 
services of Mr. Hayek during that latter year worth 
more or less? A. They were worth more. 

Q. For what reason? 

A. Well, we were still completing a lot of com- 
mercial business, and goimg right into war busi- 
ness, and he was doing twice as much work a part 
of that time. 

Q. Did you prepare a memorandum of the aver- 
age number of employees of the Kennedy Nameplate 
Company in various years? A. I did. 

Q. I show vou a statement here, showing years 
as well as the nnmber of emplovees, and ask you 
if you prepared or caused to be prepared that 
statement. 

A. I did. This is my writing on the bottom. 

Q. Does that show the number of employees 
of the Kennedy Nameplate Company as follows: 
Year ended June 30, 1937, 39; Year ended June 
30, 1938, 36; Year ended June 30, 1939, 37; Year 
ended June 30, 1940, 53; Yeayv ended June 30, 1941, 
73; Year ended June 30, 1942. 90 employees. 

A. It does. [97] 

Q. Does that represent the average number of 
emplovees? A. It does. 
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Q. And this down below is just some 
A. That shows that maybe we would have 10 

or 15 more than the average, and sometimes we 

would run short, maybe one or two less. 

Mr. Orem: This is offered as Petitioner’s Ex- 
hibit. 

Mr. Tonjes: There is no objection. 

The Court: It will be received as Petitioner’s 
Exhibit No. 10. 

(The statement referred to was marked and 
received in evidence as Petitioner’s Exhibit 
No. 10.) 

Q. (By Mr. Orem): Now with respect to the 
hameplate business, a business of that general type, 
was there very many companies in Los Angeles of 
that type? A. Not at that time. 

Q. During 1941 and 1942? 

A. There were just two, perhaps three, firms 
that made nameplates, and those firms were so Vem 
small, just getting started. I think there was one 
that had been an outgrowth of the plant started 
at Lockheed that had separated on or about that 
period. We unquestionably represented 75% of the 
business, I believe, during this period. 

I). What was the name of this frm that had 
some of the [98] other business created by Lock- 
heed ? 

A. That was the Miller Dial & Nameplate Com- 
pany on Santa Monica Blvd., and there was a small 
plant, the K. B. Nameplate Company, and there 
were one or two small firms in the downtown area. 
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Q. Now as the nameplate business stood at that 
time, during 1941 and 1942, if you had had to— 
say that your position or Mr. Hayek’s, either one, 
had become vacant, what would those positions have 
been worth? 

A. J don’t believe that they could have been 
filled. 

Q. You could have hired an executive from some 
other business, some business like plating or some- 
thing like that, and readily teach him the name- 
plate business? 

A. Well, a plater would probably be the best, 
but you wouldn’t have anybody you could really 
take in unless you had trained him. 

Q. Why would that be? 

A. That plater also works with metals, using 
dangerous chemicals. A plater, I believe would 
learn how to handle that work, in terms of handling 
work with liquids and corrosives, and types of acids 
and solutions. 

Q. Would a plater be familiar with all these 
other processes ? 

A. He would have that much learned, as I say, 
but he would not know anything about lithograph- 
ing or camera work, or [99] anvthing in that de- 
partment. 

Q. Would he be capable of working and learn- 
ing and taking over the management of that one 
department ? 

A. Yes, von might train him and break him in, 
sure, but there would have to be some limit. 
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Q. If you had had a vacaney such ag I have 
just described, what would yon have done about 
filling it? 

A. Well, I don’t know. I just used to wonder 
what I would do myself. 

Q@. Now the Kennedy Nameplate Company ac- 
cumulates scrap from time to time, does it not? 

A. They do. 

Q. Will you describe just how you handled the 
sale of that scrap in 1941 and 1942? 

A. The scrap which they accumulate is usually 
what we know as overs on jobs. In order to create 
enough good nameplates to deliver to the custom- | 
ers, the job is rnn more than the requirements, 
just for safety, and we know that as overs, and there 
will be slugs where there is bad cutting, something 
wrong about the cutting, or say a dial is hand 
marked and it is seratched, those are not used, 
and then we have problems from time to time with 
discolored nameplates, and all those that we cannot 
use are scrapped. 

Q. What disposition do you make of those? Are 
they sold as scrap? [100] 

A. Presently we handle that by the customary 
process of selling it, and the income goes to Mr. 
Hayek and myself on an equal basis. 

Q. In other words, one-half to each? 

A. That is correct. 

Q. Was that treated as income of the corpora- 
tion ? A. Never. 
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Q. Just what did you have in mind in distrib- 
uting those proceeds to yourselves? 

A. Well, it seems to be the practice within the 
name plate business, that it was kind of a bonus, 
That was a practice that was inherited by the Ken- 
nedy Nameplate Company. I didn’t have anything 
to do with setting up the procedure in the first 
place. 

Q. Of course that scrap was accumulated by 
the corporation, and the proceeds that were being 
distributed to these various individuals, had been 
shown on your income tax returns, yourselves and 
vour wives? A. That is right. 

Q. Do you know how it was shown on lyour 
return ? 

A. I believe it was entered as part of my gross 
income, but I’m not sure. 

Q. Will vou take one of these returns, for the 
year ended June 30, 1941, being Respondent’s Ex- 
hibit A, and note there in line 11 the sale of scrap 
metal, 14, $468.29. [101] That was 1%4 of the half 
that you received, is it not? 

A. That is correct. 

" Q. And the other half would be shown on your 
wife’s return ? A. That is correct. 

Q. And I show you Mr. Havek’s return for 
the same vear, Respondent’s Exhibit B, showing 
scrap metal, 14, $468.29, which represented the 
return by My. Hayek for the sale of serap on his. 
return ? A. Tia is=coinecr 
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Q@. «And the same procedure was followed fow the 
vear 1942, was it not? uve Eilat is correc, 

Q. Just what did you consider that? Of course 
it was an amount that eame from the corporation, 
but would you censider that—well, it would have 
to be either compensation or dividends, just what 
would vou consider it? 

A. Well, I returned it as miscellaneous income. 

Q@. How did you regard it? Just what did yon 
consider it, was it compensation or dividend ? 

A. I regarded i as 2 sort of a bonus to him and 
for myself. 

Q. Now, these amounts that you received as com-_ 
pensation, bonus, ete., during the years June 30, 
1941, and June 30, 1942, in your opinion was that 
reasonable compensation for the [102] services you 
rendered to the company? 

A. Well, of course that is always a matter of 
opinion, but I don’t believe I was ever overpaid by 
the Kennedy Nameplate Company. 

Mr. Orem: That is all. 

Cross-Examination 
By Mr. Tonjes: 

@. Mr. Kennedy, I believe you stated that some 
corporations paid etchers as high as $12,000.00 a 
vear. 

A. I didn’t say they paid them that. I said I 
had been informed that they did. I don’t know 
that to my own knowledge. 

@. I was going to ask you if you knew of any 
organization that paid an etcher that much, and 
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whether or not it compared with vour organization 
in size. 

A. Well, the amount of etching that is done by 
any individual etcher would be—a firm might have 
two or three etchers, and there might be two or 
three managers in charge of the firm—I remember 
that one firm in California, they had an etcher who 
necessarily had to be capable in the production 
field, and they paid their etcher $35,000.00 a year. 

Q. Do you know what their gross sales were? 

A. Their gross sales of nameplates I couldn’t 
say, but I know at one time their gross sales were 
about $80,000.00 a month, what they have been 
selling recently I don’t know, becanse T think they 
are getting out of the nameplate business [103] now, 
and so their sales are mixed up with their other 
items. 

@. I believe you also stated that in the event 
that you had to replace Mv. Hayek. you would have 
great difficulty in finding a man who would have his 
qualifications. A. I am quite sure I would. 

Q. I believe you were a little concerned, and said 
you could not find one. 

A. I did not go so far as to say I could not find 
one. I don’t know where we would find such a man. 

Q. Did you ever make any effort to find a man 
like that? 

A. Yes. It is not ethical to try to take your 
ecompetitor’s man, but I have had letters from 
various men working at other plants, which always 
stated their qualifications, which they submitted, 
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and no one ever applied for work with us there that 
knew any more than one single phase of the name- 
plates he had specialized in, with very full know]- 
edge anvway, that knew how to coordinate these 
departments. 

Q. What was the necessity for their making 
application to you? 

A. Well, at times during the depression, there 
were many people coming back to California, and 
we even got some along the coast who wrote down, 
trying to secure work. 

Q. I believe you also stated you had a system 
of paying a bonus to your employees. 

A. Yes, sir, that is correct. [104] 

Q. And that has been in effect for qmte a few 
years ? A. That is correct. 

Q. Do you have any idea what the total bonuses 
paid your emplovees were, during the fiscal years 
ended June 30, 1941 and June 30, 1942? 

A. No, I couldn’t give vou the figures, offhand. 
You know there was a period there where such 
figures again became available, but I don’t reeall 
them offhand. At a subsequent period the boys 
secured the bonus again, so I say that such a bonus 
is paid regularly, to everybody there, and we still 
continued to pay the bonus for salesmen, when we 
didn’t pay it in the factory, because we knew we 
had had a problem on all of that payment. 

Q. How many employees did you pay this 
bonus to? 

A. Every employee who got a bonus, that was 
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anybody working for us 30 days, I think, we paid 
a lump $5.00 for everybody working for us. If a 
man worked for us longer than 30 davs he was 
entitled to a bonus. 

Q. The thing I want is the total sim. What 
would be paid? 

A. I don’t know. I would say at the outside 
maybe $12,000.00 or $14,000.00 a year, maybe around 
there somewhere. It would vary depending on how 
many employees they had. 

Q. Now, there was a matter on which the cor- 
poration made a report of its activities in regard 
to getting business, [105] we will say back in 1937 
and 1938, in eonneetion with that, did you have a 
sales department ? A. Yes, we had. 

Q. Did you have that same sales department in 
1941? 

A. In 1941 we started, about, I imagine, about 
the end of 1941 we eoncluded that war was in- 
evitable, and with this additional sales organization 
we seemed to have a terrible number of commit- 
ments, they kept on sending us in orders. 

Q. Yes, but your sales problems were more per- 
taining to getting orders filled, at the moment, that 
is, during the years 1941 and 1942? 

A. Well, of course that is what it proved to be, 
but that was an afterthought. At all times the air- 
craft eompanies bought their merchandise on the 
open market. They bought it from us because we 
could supply their merchandise, and make it ae- 
cording to their speeifications. 


Con missioner of Internal Revenue ily 


(Testimony of William James Kenedy.) 

Q. Well, the point I am making is, you didn’t 
have to maintain this same type of ageney to sell 
your goods that you were producing during those 
years ? 

A. We didn’t reduce a single bit our sales de- 
partment. Our men were simply used to send to 
various plants, and we had to keep about the same 
personnel. 

Q. I take it that during the years 1941 and 
1942, the greater volume of your business then was 
in connection with [106] the war activity? 

A. There was a deviation there, yes; the com- 
mercial business was becoming less and the military 
business was increasing, and at the end of 1942 
they had practically eliminated the commercial 
producer, making goods for the commercial pro- 
ducer. 

Q. Is it true or not that the same amount of 
production, or the same amount of business volume, 
would have resulted in considerably greater dollar 
volume of sales? 

A. I don’t think I know just what that means. 
What do you mean by that? 

Q. I mean were prices of articles sold by you 
generally higher in 1941 and 1942? 

A. No, we used the same prices. 

Q. Higher in 1941 and 1942 than they. were 
back in 1937 and 19382 

A. We used the same prices. 

Q@. During the year 1940, according to the ex- 
hibit offered in evidence, you had approximately 53 
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employees. Do you know of any other organiza- 
tion in the nameplate business in the west at that 
time. on the west coast preferably, but anywhere in 
the west, that employed approximately that number 
of persons? 

A. Wie, I don’t. J don’t knom Theresare mun 
questionably some companies, but I don’t know, I 
don’t know how they [107] compare in size to ours. 
1 know there are some larger, and unquestionably 
scme smaller, but I don’t know how many employees 
they had. [108]. 

Q. Now, getting back to your compensation for 
the years 1941 and 1942, ending June 30th, prior 
to this I believe you testified that some portion of 
the $34,000.00, several thousand dollars of it for 
Mr. Hayek particularly, was for services which 
were rendered in prior years. I believe you testi- 
fied to that. 

A. I think there was a misunderstanding as 
to how much [109] that was. I testified we were 
paying him back for the years he hadn’t received 
it. It was not intended in that way, but it was 
being paid to him for work that he had done before, 
but the condition that induced the company to pay 
at this time was doubtless due to the fact that the 
company had paid such extremely small salaries 
during the period of development and he had 
worked at that time for so httle. I was working 
for as low as $50.00 a week at one time in the 
depression myself. 

Q. I notice that the salary paid in 1940 totals 
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somewhat in excess of $24,000.00. £ presume that 
was at the rate of $12,000.00. 

A. That was approximately $12,000.00 apiece. 

Q. For 1940 there were 53 employees aid net 
sales of $51,000.00. Do you know any organiza- 
tions, any companies in the nameplate business 
that had approximately that number of employees 
and that volume of business, who paid more than 
$24,000.00 to the officers ? 

A. I don’t know what any of them were paying, 
and I never made any effort to try to find out. 

Q. Your sales were less for 19388 and 1939 and 
the salaries paid in those years were practically 
$37,000.00 and $15,000.00 or thereabouts. Do you 
know of any organizations that had approximately 
these sales who paid their officers the same salaries 2 

A. Well, let me see. I couldn’t tell you what 
anybody [110] pays, based upon what their sales 
are. In the nameplate industry you pay a certain 
amount for so-called wisdom and experience, and 
in figuring the salaries of individuals on the basis 
of being an expense, if you will check your records 
you will find that it moved up from 98 to 109, from 
109 to 151 thousand dollars which appeared to be 
quite an increase in proportion to the volume in- 
crease, but your cost, you have to carry over most 
of your basic costs, you will find a much higher 
ratio of profit with war work. 

Q. I think that is true in all industries. Do 
you own any other stocks or securities, Mr. Ken- 
nedy ? A. You mean do I personally own? 
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Q. Yes. Al Yes, I do. 

Q. What factors do you take into consideration 
when you buy stocks or securities ? 

A. Well, first I look back to see how many years 
they had paid dividends, how many years they have 
skipped dividends, what they are paying accord- 
ing to what they are earning, and what kind of 
business they are in. 

Q. Now, looking at the investment in the Ken- 
nedy Nameplate Company as an investment, and 
also taking in consideration the fact that corpora- 
tion paid dividends in 1936, 37 and °88 and has 
not paid any dividends since that time, would you 
say from an investor’s point of view that was [111] 
a good investment ? 

A. Im the first place there was no investment 
point of view involved, because the stock was not 
for sale if anybody would buy. It became increas- 
ingly apparent to me that we needed a bigger plant, 
and we started putting the dividends back to accu- 
mulate to buy a bigger plant. Likewise, we con- 
sidered we needed new equipment, so that the last 
dividend paid in 1938 represents the expansion of 
this company and the procuring of the building 
on this property on Boyle Avenue, we started to 
get money together from this point and put it back 
into the corporation to put the corpoiaiion in a 
position to expand and get bigger and to keep on 
growing. 

Q. Well, can you also, based on the salaries paid 
to the two officers 
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A. I believe that is a matter of record in the 
exhibits. 

Q. Yes. How do you reconcile the increase in 
officers’ salaries by $10,000.00 a year over a period 
of several years with the fact that the corporation 
was so anxious to retain its funds that it could 
not pay any money out as dividends? 

A. Well, in the first place, while those two things 
may seem to be tied in, hnman beings remain human 
beings. It is necessary to encourage and promote 
business by adequate compensation. You can 
understand that the officers of a corporation are 
entitled to recognition for their efforts as well as 
their employees. The money could be paid and 
still some [112] additions made te the surplus 
funds for promotion, because there was a substan- 
tial profit being earned, and it would not necessarily 
have cost—at this time the program being initiated 
looked to a very bright and brilliant future, so 
the two things, while they might seem to have been 
different, they were not. They were simply going 
to make an effort to have an adequate plant and 
einploy a lot of people and to buy a lot of new 
equipment, and we had to have officers who were 
satisfied with what they were obtaming, because 
they could have gotten more elsewhere. 

Q. Yes, but don’t you think that capital is en- 
titled to some compensation for the use of its 
money ? 

A. The capital was here. You will find that 
there was substantially all of our working capital 
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tied up at this period. It was not depriving the 
eapital of its premium, because they were just 
simply building it up at that particular period. 
There were definite plans made in those periods 
to get some more property, because we were unable 
to stay on the property we had. I drove over the 
entire area and I investigated many piece of prop- 
erty in that district before I found the one that 
we ultimately bought, which was on Boyle Avenue. 

Q. And that is still in the same condition as 
when you acquired it, is that true? 

A. How do you mean in the same condition? 

Q. There hasn’t been any substantial develop- 
ment of it, [ mean. 

A. Well, I don’t suppose that it has decreased 
any in its valuation. 

Q. I believe vou also testified that you supei- 
vised the keeping of the accounts. 

A. Well, I have an aceountant working for me, 
and I received a financial] statement every 30 days 
showing the profit and loss and the purchases, and 
I don’t personally do any thing on the ledgers to 
get a list of all the accounts that are not paying, 
but I get that every 30 days and go over all of 
the accounts. 

Q. You have a regular accountant that takes 
care, you say 

A. Mr. Memory does not have anything to do 
with our books, but he eheeks up the books, and 
he makes a report to me and reports on how the 
books are being kept, and any recommendations 
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that he makes are certainly put into effect. Inci- 
dentally, I was an accountant myself. I never 
worked at it, but I understand accounting to that 
extent. 

Mr. Tonjes: I think that is all the questions I 
have of Mr. Kennedy. 


Redirect Examination 
By Mr. Orem: 


Q. Did you have any offers on or about the year 
1941 or [114] 1942 or later for the sale of the 
eompany, the Kennedy Nameplate Company ? 

A. Yes, I did. 

Q. Who made this offer? 

A. It was made by the Northern Engraving 
Company of Racine, Wisconsin. 

Q. And when they made this offer, did they 
offer anything to yourself and Mr. Hayek to stay 
on as employees? A. Yes. 

Q. Pardon me. What was the date of this? 

A. The spring of 1943, I think, February or 
March. I am not sure. 

Q. In connection with that offer, did they at- 
tempt to make any arrangement to keep you on 
as an employee? 

A. Well, I can replv to that 

The Court: Not in too many words since the 
question is a direct one that is being asked by Mr. 
Orem. 

Oo (By Mr. Orem): Give the details of the 


offer. 
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A. They called me on the long distance tele- 
phone, ealled me and asked if the company was for 
sale. After I discovered who was talking, I said, 
‘“‘Let me read you the balance sheet, and if you are 
talking that kind of money then we will talk tur- 
key.”’ So I read the Lalance sheet off over the long 
distance wire to this man. He said, well, he [115] 
will discuss i{ with his associate and he will let me 
knew. I put the matter away in the hack of my 
mind, because those things have a way of disappear- 
ing. ‘About two weeks afterwards a call came 
through over the long distance telephone and said 
they had given the matter very thorough considera- 
tion and they would talk business that would ap- 
ply to the costs stated on the balance sheet. 


They eame out here and [ happened to be at home, 
{ was ill at the time, so they eame to my house and 
they sat around discussiug various things, and the 
offer was to buy a 51 per cent control of the eom- 
pany, and engage me and Mr. Ilayek for two years, 
and they mentioned the sum that they were ready to 
pay. They were going to buy 51 per cent of the 
stock and to keep me running it. They did not deal 
with Mr. Hayek, because I wouldn’t commit myself 
to taking that amount for the business. So that is 
the way we broke down, because in the first place 
they were not offering enough money for 51 per cent 
interest, and again I was not going to work myself 
out of the business. 

According to the plan and policy they contem- 
plated they were going to send their operators here 
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and at the end of the two years they would be the 
true stockholders of the company. 

Q. What compensation were you to get? 

A. I told them what I was earning, that I was 
getting $10,000.00 plus a bonus. [116] 

Q. Do you recollect what that amounted to? 

A. I told them I was earning $17,000.00 a year. 

Q. Did you tell them what Mr. Hayek was earn- 
ing? A. The same. [117] 

Q. Now, one of your customers, I believe, was 
Consolidated Aircraft. 

A. Consolidated Vultee. 

Q. Consolidated Vultee, pardon me. They were 
large customers of yours, were they not? 
_ A. They were quite large customers during the 
war. 

Q. Did you make any deliveries of your prod- 
ucts to their plants besides the one in San Diego? 

A. Oh, yes, wherever they had a plant. 

Q. How was that particular customer obtained ? 

A. Well, I guess that I obtained it. 

Q. What was their procedure in—first, state just: 
what you did furnish them for use in their plants. 

A. We sold them plates in quite large numbers 
of various kinds. 

@. Well, there is an arming chart on that list.: 
Did you make similar charts to that? 

A. I did, ves, dozens of different ones. 

Q. Did you make any money out of that busi- 
ness ? oa 
A. In all of our aircraft. jobs: we did pretty 


126 Kennedy Name Plate Co. vs. 


(Testimony of William James Kennedy.) 

good. The work was very highly specialized, and 
they didn’t say what the use of the plate was going 
to be. They would place the order and he would 
make delivery of it. As soon as they told me what 
was neeessary and the number they needed, they 
got the plates. 


Q. Well, those charts that you made for Con- 
solidated and some of these other things, just what 
type of skill was required in respect to your em- 
ployees, just what tvpe of skill? 

A. Well, that bombing chart, you see, that is a 
maehine that was worth $15.00 apiece, and that is 
about the same as a slide rule, where the slide op- 
erates in that, position, and it has to be correctly 
made, | 

Q. With reference to the bombing chart, how 
many proeesses did von have to go through and 
what would be included in those proeesses? [119] 


A. Consolidated Vultee Aircraft Company made 
the original office blue prints. They always had the 
Consolidated man make the drawing and called us in 
later. I visited the Consolidated engineering depart- 
ment and we discussed the possibility of making it 
up as a painted produet. Well, I said it looks like 
the kind of a job which would cost a lot of money. 
TI am willing to take that along and see what it costs 
and we will take a shot at it. 

T brought it baek to Los Angeles to the plant and 
we talked it over in consultation with Mr. Hayek, 
and we looked it over and then we deeided that we 
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could reduce it in cost by making it out of Jami- 
nated plastic. It is a very complex Job. 

Q. What were the employees that actually 
worked on it? 

A. Well, our artist made the drawing for the 
chart, and he was responsible for the accuracy of 
the drawing, and the photo-engraver then had the 
job of making each one the right size. 

Q. Were those unskilled employees? 

A. Qh, no. 

Q. Or are they semi-skilled ? 

A. They are skilled. 

Q. Do vou have any common labor at all in 
your_plant ? 

A. Well, you can’t hire anybody that comes into 
a nameplate company and expect him to start doing 
the work [120] properly. They are usually a kind of 
a tool maker or an artist, he knows something about 
his job before he comes in there. 

@. In other words, all vour men are skilled in 
various parts of the work in your plant? 

A. Yes, they have to be able to handle some 
details of it, at least. 

Mr. Orem: That is all. 

Mr. Tonjes: No further questions. 

The Court: We will recess for ten minutes. 

(A short recess was taken.) 

Mr. Orem: Mr.. Miller, will you take the stand, 

please? 
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CHARLES W. MILLER 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direet Examination 

By Mr. Orem: 

Q. Will you state your full name? 

A. Charles W. Miller. 

Q. What is your present business or oecupation ? 

A. Iam president of the Miller Dial and Name- 
plate Corporation. 

Q. Do you devote all of your time to that busi- 
ness? [121] A. §Yes, I do. 

Q. Is that a corporation? A. Weswitas: 

Q. When was it ineorporated ? 

A. It was incorporated on the Ist of January of 
this year. 

Q. Where is that located? 

A. 781 East Washington Boulevard. 

Q. Los Angeles? A. Los Angeles. 

Q. Now, prior to the incorporation, what was 
vour business connection ? 

A. It was a partnership. 

Q. Under the same name? 

A. Yes, the same name, Miller Dial and Name- 
plate Company. 

Q. That corporation acquired the prior part- 
nershin business ? Sw, Ohes. it did. 

Q. How long were vou a partner in the Miller 
Dial and Nameplate Company? 
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A. J wasa partner in the Miller Dial and Name- 
plate Company since 1939 to, let’s see, the partner- 
ship started in 1939 and lasted through until the 
first of this vear. 

Q. Did you have prior experience prior to 1939 
im the nameplate business? [122 

A. Yes, I have had experience in the naineplate 
and dial business since 1930. 

Q. Was that in an executive or administrative 
capacity, that is, management? 

A. All except the first two vears. 

Q. Now, in business in the partnership form in 
Los Angeles during the years 1941 and 1942, dur- 
ing the years ended June 30, 1941, and June 30, 1942, 
who- was your principal competitor in Los Angeles 
particularly in the type of business in which you 
were engaged ? 

A. Kennedy Nameplate Company. 

Q. And are vou acquainted with Mr. Kennedy 
and Mr. Hayek ? A. Yes, I have met them. 

Q. Do you have any personal knowledge of their 
reputation in the nameplate business? 

A. They are generally acknowledged to be one 
of the finest houses on the coast. 

Q. Do you have any personal knowledge of the 
individuals with respect to the business, do you know 
what Mr. Hayek’s capacity is? 

A. Yes, J understand that Mr. Hayek is the 
president of the corporation, that he runs the shop. 
Mr. Kennedy runs the office, very similar to my 
position. 
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Q. Now, how would your duties in your business 
compare [123] with those of Mr. Kennedy in his? 

A. Mv. Kennedv’s and my duties would be ex- 
actly the same. I take care of all the sales and the 
business administration of the company, the same 
as I understand Mr. Kennedy does. 

Q. How would Mr. Hayek's duties compare with 
those of any individual in vour firm? 

A. They would be exactly the same as my 
brother. He takes care of all production or pro- 
duction problems, handles the whole faetory. 

@. What is his name? 

A. John Dawson Miller. 

Q. Was he a partner in your partnership busi- 
ness? A. Yes, he was my partner. 

Q@. And he is an offieer of the present corpora- 
tion ? 

A. He is the vice-president of the present cor- 
poration. 

Q. Now, assuming the following facts to be true: 
That Mr. Joseph W. Hayek had 34 vears of man- 
agement experienee in the nameplate business, that 
he was president of the Kennedy Nameplate Com- 
pany during the year ending June 30, 1941, in full 
eharge of all production and technical activities, that 
he engaged in no outside business and worked from 
12 to 14 hours per day for five days a week and about 
half that on Saturday of each week: that the net 
sales for the company for the vear were $256,- 
000.00; that the average number of employees was 
73; that the income after all expenses [124] other 
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than Federal Income Tax was $46,942.00; that the 
invested capital of the company was £67,000.00 at 
the beginning of the year; what would you consider 
that the services of Mr. Hayek with Kennedy Name- 
plate Company in the year ended June 30, 1941, 
were reasonably worth? 

Mr. Tonjes: I object to the question, your 
Honor, on the ground that this witness has not been 
qualified to express an opinion as to the fair value 
of the services of Mr. Hayek, for the reason that it 
has not been shown that he was engaged in the 
business in 1941 in corporate form, and has not been 
shown to have any personal knowledge of what 
other organizations of a similar nature paid, or has 
nof been in any way qualified. 

Mr. Orem: May I ask a few further qualifying 
questions? I will withdraw that question for the 
present. 

The Court: You may, yes. 

Q. (By Mr. Orem): During those years, Mr. 
Miller, 1941 and 1942, at any time did you con- 
template having to engage somebody to take over 
your position ? 

A. Yes, I was trving to get someone to take my 
place so I could go into the Air Corps. 

Q. About what time was that? 

A. Well, let’s see, that was in 1942. 

Q. Now, was your volume of sales in 1941 and 
1942 fairly [125] comparable to those of the Ken- 
nedy Nameplate Company ? 
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A. I didn't hear you mention the amount for 


1942. 1941 was comparable. 
Q. Well, would sales of 1942 of €370,000.00 be 


ao 
fairly comparable to the sales of your organiza- 
tion ? A. It would be close to it, yes. 


Q. With respect to engaging this individual to 
take your place, did you actually engage him? 

A. Yes, I hired him on a six months’ trial to 
try and take my place, and he worked for us for 
six months and couldn't do it, so I couldn’t get 
away. 

Q. Was he the best qualified individual you 
could find on the market in 1942 to take vour place? 

A. Yes, he was. He was the west coast sales 
manager for the Wayne Pump Company. He was 
very well qualified as a sales manager, but had no 
knowledge at all of the nameplate business. 

Q. What salary did you have to pay him? 

A. $600.00 a month. 

Q. And you found he was not qualified to take 
your position ? 

A. That is correct. I paid his expenses and 
mine, but T never did get away. 

Mr. Orem: TI now offer that question Mi. Ton- 
jes was objecting to. [126] 

Mr. Tonjes: [ renew my objection. 

The Court: I think I will have to sustain the 
objection. If this witness had been in a comparable 
business during those years, but I understand it was 
a partnership, and they probably didn’t pay any 
salaries. 
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Mr, Orem: JI am in a position to show just 
what salaries were paid to Mr. Miller by the part- 
nership. 

The Cowt: Well I think that would be relevant 
evidence for that. The two businesses, as I wnder- 
stand, are comparable in at least the nature of their 
business. How did they compare in point of sales, 
volume of business? 


Mr. Orem: Well, Mr. Miller has stated that they 
are fairly comparable. I might ask him to tell me 
just exactly what their sales were, but I didn’t want 
to pry into his business if I could help it. 

The Court: Of course, your salaries are in evi- | 
dence, admitted as to what salaries might be paid 
for their experience. There ought to he some show- 
ing that their volume of business was comparable 
in amount before it would be worth much in the 
way of testimony, I think, but that being shown, 
then T think it would be relevant to show what 
salaries were paid to Mr. Miller, who had, as I un- 
derstand it, duties corresponding to those of Mr. 
Kennedy. 

Q. (By Mr. Orem): I want to ask you, Mr. 
Miller, just what were your [127] sales for the fis- 
eal year ended June 30, 1941. 

A. J don’t remember exactly. 

@. Can you approximate the amount? TI believe 
you are on a calendar year basis, are you, that is, 
your books are on a calendar year basis? 

A. Yes, they are. 
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The Court: JI think that wouldn't make any dif- 
ference, 

Myr. Orem: Yes, but it might cause him a little 
trouble to estimate it. 

The Witness: Rather than guess at it, if I can 
use the telephone a few minutes I will find out ex- 
actly. T don’t like to guess at it, because I just don’t 
remember. 

The Court: Well, he has a right to do that if he 
can, because I think in order to testify as to what 
salaries were paid in his business, there would have 
to be some showing as to the volume of business 
that was transacted. As TI understand it, the wit- 
ness has testified that the nature of that business 
was comparable, is that true? 

The Witness: That is correct. It is identically 
the same. 

The Court: <All right, we will recess for five min- 
utes to let him get that. 

(A short recess was taken.) 

Q. (By My. Orem): JT will ask you. Myr. Miller, 
what were the total [128] sales of voux company for 
the calendar vear 1941? 

A. Approximately $156,000.00. 

Q. And what were vour sales for the calendar 
vear 1942? A. Approximately €338,000.00. 

Mr. Orem: I now offer the question that I pre- 
viously asked. the hypothetical question, once more. 

Mr. Tonjes: I object to the question, your 
Honor. This witness has testified what he would 
have had to pay to an individual to come in and per- 


i 
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form the duties which, in his estimation, were com- 
parable to those performed by My. Hayek, I sub- 
mit that he is not qualified to testify as an expert. 

The Court: Well, he is not asking the question, 
as I understand now, as to how much was paid the 
witness by his own concern as a salary, is that so? 

Mr. Orem: No, I didn’t. I ean ask that question, 
however. The reason I didn’t ask that question 
was that from a tax standpoint the entire profits of 
the partnership are taxable. 

The Court: That is verv true. However, I think 
if they had an arrangement to pay their two men 
that were comparable to Mr. Kennedy and Mr. 
Hayek, I think maybe he might testify as to what 
salaries had been agreed upon. So far as qualify- 
ing this witness as an expert for salaries paid [129] 
in the industry, I don’t think he could do that. I 
don’t believe that he would be qualified as an expert 
in that line. 

Mr. Orem: Of course, there are only two firms 
in that line in Los Angeles. 

The Court: Yes. Well, you might inquire if he 
and his brother, who held positions similar to Mr. 
Kennedy and Mr. Hayek, if they had a salary ar- 
rangement, and if so, what salaries were paid to 
each by the partnership. I think that might be ad- 
missible. 

Mr. Orem: Very well. 

Q@. (By Mr. Orem): For the calendar year 
1941, Mr. Miller, what were the total salaries paid 
by your firm to the two partners? 
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A. We didn’t have any standard salary. We 
drew ont, we made withdrawals as we needed it on 
an equal seale. 

Q. Do you know approximately what they were 
for 1941? 

The Court: Well, I don’t believe that would be 
of any value to the Court, as to what they might 
have drawn, and I am not so sure that even if they 
had called it a salary arrangement as a partnership 
it would be relevant. However, it is, 1 think, a mat- 
ter of common knowledge that sometimes in_ part- 
nerships, especially if there are some imactive part- 
ners, those that are active are paid a salary as a 
salary, and if we had something of that kind here I 
think it would be admissible, and it might be of 
some advantage to the Court. But [1380] appar- 
ently they didn’t. 

The Witness: In 1942 we had, vour Honor. In 
1942 we drew a salary. 

The Court: Then yon may testify as to 1942. 

Q. (By Mr. Orem): Verarell, What sallaiee 
did you draw during the calendar vear 1942? 

A. I drew $24,000.00. 

Q. What did vour brother, Mr. Dawson Miller, 
draw ? 

A. Dawson drew about $18,000.00. 

@. So the total salaries of the two individuals 
for the year 1942 then would be $42,000.00? 

A. Yes. 

- @. And your sales for the vear were $320,- 
090.00 ? A. That is right, $338,000.00. 
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@. Are you familiar with the salaries paid to 
executives in the nameplate industry generally ? 

A. I am familiar with those paid at Northern 
Engraving Company at La Crosse, Wisconsin, which 
is a good nameplate house. They have two brothers 
there similar to myself and my brother, and they 
each draw $25,000.00 a vear. 

@. And the other firm vou mentioned ? 

A. Well, the Northern Engraving Company and 
Zam not familiar with those at Crowe Nameplate 
Company. They are the only two large nameplate 
companies that I am familiar with. [131] 

Q. Well, there are very few nameplate compa- - 
nies in the country, is that true? 

A. Well, comparatively to other businesses, there 
are few, yes. 

Q. And in this vicinity, are there any other 
nameplate companies at all that are comparable 
to Kennedy? 

A. Well, I would not say that there are any 
that are comparable. There are a few other small 
houses, but there is none that is comparable. 

Q. There are none any larger, are there? 

eee Oh, no. 

Mr. Orem: I submit to the Court that with only 
two nameplate companies here it is impossible 
for 

The Court: Well, I think after all that those 
Salaries paid by other concerns are not so very im- 
portant. The witness has testified as to his salary 
and his brother’s salary in 1942. [ have received 
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that testimony for what aid it may be to the Court. 
Of course, I think the important things you have 
already covered, that is, the volume of business and 
the profits of the business and the work that those 
men did, and all of that addresses itself to the Court 
as to whether the salaries are reasonable or not. 
Anything else that you may have to offer that you 
think would be relevant 

Mr. Orem: In other words, the Court would not 
feel that the answer to the hypothetical question 
would be of any [132] particular value, if he was 
allowed to state? 

The Court: What his opinion is as to the rea- 
sonableness of those salaries ? 

Win Orem: Wes 

The Court: Well, I think I will admit it, not- 
withstanding Mr. Tonjes’ objection, because of his 
familiarity with the business, and they are located 
here in the same city, as I understand it. 

Mr. Orem: That is true, quite close together. 

The Court: Your question now, vou may exam- 
ine him on that point that you started on. 

Q. (By Mr. Orem): Assuming the following 
facts to be true, Mr. Miller, I will ask you your 
opinion: Assuming that Mr. Joseph W. Hayek had 
34 years of management experience in the nameplate 
business, was president of the Kennedy Nameplate 
Company during the vear ending June 30, 1941, in 
full charge of all production and technical activities ; 
he was engaged in no outside business, he worked 
from 12 to 14 hours per day five days per week 
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and about half that on Saturday; that the net sales 
of the company for the year were $256,000.00; that 
the average number of employees was 73; that the 
net income after all expenses other than Federal In- 
come ‘lax was $46,942.00; the invested capital was 
$67,000.00 at the beginning of the year; in your opin- 
ion what would you consider a reasonable [133] 
compensation for the services of Mr. Hayek to the 
Kennedy Nameplate Company for the year ended 
June 30, 1941? That figure of $46,942.00 before Fed- 
eral Taxes, of course, was after officers’ salaries and 
all other expenses. 


The Court: You might first ask him does he have 
any opinion as to what would be a reasonable salary 
in that connection ? 


Mr. Orem: Yes. 

Q. (By Mr. Orem): Do you have an opinion as 
to what a reasonable salary would be, Mr. Miller? 

A. Judging from that | 

Mr. Tonjes: Answer yes or no. 


The Court: First, do you have an arent be- 
fore you can give it. 

The Witness: Yes, I have an opinion. 

Q. (By Mr. Orem): What is your opinion ? 

A. My opinion would be based judging on how: 
much more business they did compared to what we 
did, what I received, I think $20,000.00 a sea would 
be a fair salary for the job. 

Q. Do you base that opinion purely on ey you 
yourself were receiving ? c 
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A. On:the amount of his particular company 
as compared to our own. [134] 
:Q. In forming that opinion, do you take into ae- 
count-yeur knowledge of the nameplate industry ? 
A, :Yes,:because you can’t hire men to do this 
works. That: only comes through many years of ac- 
tual éxperience in the work itself. 
: Q. Phen assuming the following facts to be true: 
That: Wi. Jy Kennedy was the secretary-treasurer of 
the ‘Kenriedy’ Nameplate Company during the year 
énding: Jane 30, 1941, in full charge of the office, 
finances, sales, credits, advertising, all other activi- 
ties other.than production; he engaged in no out- 
side business:-but those of management of a con- 
cern in the nameplate business and worked from 
eight to ten hours per day five days a week and 
about half that on Saturday, which is about 55 
hours .a week, and that the sales and other finan- 
cial figures were just as previously stated in my 
previous question with relation to Mr. Hayek for 
that same period, would you have an opinion as to 
the reasonable value of the services of Mr. Ken- 
nedy in the Kennedy Nameplate Company for the 
year ending June 30, 1941? A. Yes. 

Q. In your opinion what would those services be 
worth? 

A. I believe they would be worth the same as 
Mr. Hayek, $20,000 a year. 

Q. On what do you base that opinion? 

A. J base that opinion the same as the other, 
on the [135] amount of experience required in that 
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job and the fact that there is no other man available 
for that type of work. 

Q. Assuming similar facts for the year ending 
June 30, 1942, with respect to the hours of labor and 
the capacity and so forth of the individuals, but 
with the financial figures as follows: Sales $364,- 
000, average number of emplovees 90, the net income 
after all expenses including officers’ salaries, exclud- 
ing federal income tax was $91,747, its invested 
capital was $97,000 at the beginning of the year; do 
you have an opinion as to the value of the services 
of Mr. Hayek and Mr. Kennedy to the Kennedy 
Nameplate Company for the year ending June 30, 
1942? A. Yes. 

Q. And in your opinion what would the serv- 
ices of each of those men be worth to the Kennedy 
Nameplate Company for that year? 

A. I believe that due to the increase of business 
and responsibilities, that they should receive at least 
$25,000 apiece. 

Q. Now, assuming that the positions of either 
My. Hayek or Mr. Kennedy had become vacant due 
to the death of either one or any other cause during 
the years 1941 and 1942, can you estimate what sal- 
ary the Kennedy Nameplate Company would have 
to pay an individual capable of filling those posi- 
tions of either of those men? [136] 

A. I don’t know where they could find such a 
man. 

Mr. Orem: That is all. 
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Cross- Examination 
By Mr. Tonjes: 

Q. I believe you stated that you would pay a 
greater salary for the year 1942 than for the year 
1941? A. Yes. 

Q. Why would you do that? 

A. Beeause of the increased volume of business, 
which means a large inerease in the number of 
orders that each man had to handle and keep traek 
of, following them up, and through my personal 
experience of how much pressure was put on dur- 
ing those war years to get out rush jobs. 

Q. Do you know whether or not the average 
prices during 1942 were anywhere near in line with 
those in 1941 or were they greater? 

A. The prices of nameplates, you mean? 

Q. Yes. 

A. I imagine the price for the individual name- 
plate was lower. 

Q. You mean they conld put out a nameplate 
eheaper in 1942 than they could in 19417? 

A. I did myself. This was due to the use of 
inereased faeilities. 

Q. And volume of produetion I suppose? [137] 

A. Right. 

Q. Do you know whether or not the major por- 
tion of the increase in business of nameplate eom- 
panies generally was due to the war activity ? 

A. I believe it was. 

Q. In other words, the inerease in the volume 
of business which could be attributed to civilian 
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consumption, I guess you could use that expression, 
would be very slight, probably a decline, would it 
not? A. That is correct. 

Q. And by and large the business handled dur- 
ing the years 1942 and 1941 as compared with ordi- 
nary years was sold to a fewer number of customers 
but in larger volume, is that true? 

A. Yes, I believe that would be true. 

Q. That fact would have some advantages with 
regard to simplification of operations, would it not? 

A. Well, not entirely. They had an awful lot 
of small orders for individual ships that required 
special handling. I would say that we had more 
orders as well as larger volume to handle. 

Q. You mean making a greater variety of 
products ? A. That is right. 

Q. Yes, but with regard to contacts such as sales 
and credit considerations and things of that sort, 
there was some simplification in the operation? 

A. There is a simplification of the eredit, but. 
not of the sales, because while they didn’t- have to 
go out and contact for sales, they had to go right 
in the engineering departments of the. various fae- 
tories and follow jobs constantly. Now quite nat- 
urally the green engineers would draw up, jobs. that 
they evidently didn’t know about from experience, 
and we would have to go in and treat with them. 

Q. What were the circumstances in connection 
with your own business which prompted you to 
change from a method of distribution of profits to 
a salary for yourself and your brothers?. In other 
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words, am I correct in understanding this, that m 
1941 you and your brother had no salary arrange- 
ment, merely a drawing account arrangement, is 
that right? - A. That is right. 

Q: ‘And in 1942, you changed to a system where 
you would draw a salary, you would draw a certain 
salary ? 

A. Thad’some outside activities at that time and 
he ‘didn’t have any. 

*:@, ‘I’see.’ Was that the reason why this salary 
metliod was adopted ? A. Yes. 

-Q:"' Can you state approximately what the profits 
6f: the ‘business were during the years 1941 and 
19424 

: Mr:-Orem: I object to that as being irrelevant. 

Mr. Tonjes: I think that is a good measuring 
stick, your Honor, as to the reasonableness of the 
salary. After all, that is about the best test there is. 

The Court: You mean in his business? 

Mr. Orem: You are not testing the reasonable- 
ness of Mr. Miller’s salary though, are you? 

The Court: Well, I suppose you would be, be- 
cause you are comparing it. It was introduced for 
the purpose of comparison. I think so. You may 
answer that. 

The Witness: Our profits for 1942 were $119,000. 

Q. (By Mr. Tonjes): For 1942? 

A. Yes. 

Q. Do you reeall what they were for 1941? 

A. No, I don’t. 

Mr. Tonjes: That is all. 
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Mir. Orem: That is all. 
The Court: Very well. 


(Witness excused.) 


Mr. Orem: I will call Mr. Thorson to the stand. 
Whereupon, 


CARLISLE JOHN THORSON 


ealled as a witness for and on behalf of the peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: [140] 


Direct Examination 
By Mr. Orem: 
Will you state your full name, lense 
Carlisle John Thorson. 
What is your present business connection? 
Corporate financial adviser. 
Just what does that consist of, Mr. Thorson ? 
Well consultation with corporations on 
financial problems, analysis, negotiation of corpo- 
rate fimancing, reorganization work, negotiating 
loans and credit. 

Q. Does that inelnude any advice in regard to 
corporate salaries of executives ? ; 

A. Well, not directly or specifically, but it is 
involved in practically all of my work one way or 
another. 

Q. Just briefly tell the background of your gen- 
eral business experience in ite Jast twenty years 
or SO. 

A. Well, I am an attorney by profession. 


"22 POPS 
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Q. In what state? 

A. Colorado. I have followed financial work 
since graduation from college. 

Q. When was that? A. 1914. 

Q. Well, I mean have vou been a financial ad- 
viser, independent financial adviser, continuously ? 

A. No. I first became associated with an mvest- 
ment [141] banking house having to do with the 
underwriting of securities, and then with the First 
National Bank in Denver, subsequent to the war 
with the First National Bank of Omaha, and in 
1922 with the California Bank of Los Angeles. 

Q. In 1922 with the California Bank of Los 
Angeles; how long did those services continue? 

A. Until 1928. 

Q. And what was your capacity there at that 
bank ? 

A. I was treasurer of the bank and manager of 
its corporate finance department. 

Q. And in that connection was part of your 
work reviewing corporation balance sheets and 
profit and loss statements ? 

A. Yes, that was incidental naturally to consid- 
ering corporate finance and underwriting securities, 
corporate trusteeships. 

Q. What happened after 1928? 

A. I left the bank to engage in my professional 
work as a financial adviser. 

Q. That continued to what date? 

A. Well, that continued until the fall of 1941, 
when I closed my office to undertake reorganization 
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of a bank. On the completion of that in 1944 I be- 
came identified with the Air Corps. 

Q. From 1941 to 1944 you were reorganizing 
that bank. What bank was that? [142] 

A. San Diego Trust & Savings Bank of San 
Diego. 

Q. And in connection with that reorganization, 
what was your official position there? 

A. Vice president. 

Q. And what were you vice president of, in 
charge of what? Was there a terminology there, 
department, vice president in charge of ? 

A. Well, I can best answer your question by 
explaining how I came to go there if that is in 
order. It is rather hard to specifically answer your 
question. I had been retained for a period of ten 
months by the bank to make an analysis of its trust 
department, the mortgage loan department and the 
real estate department, and concluded with my re- 
port making recommendations as to what should 
be done. The man that was coming into the bank 
to carry out those recommendations upon approval 
of the report was stricken with heart trouble and 
I was asked to come down to carry on my own 
recommendations. My going was not with the 
thought of permanency, but. to effectuate the pro- 
gram contemplated by my recommendations, I had 
to be an officer of the bank. 

Q. Did you have anything to do with corpora- 
tions and corporate loans, anything of that sort 
during those years? 
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A. Oh, yes. I was on the commercial loan com- 
mittee, executive committee, real estate loan com- 
mittee, and was in addition to that the trust officer. 

Q. When a corporation came in there for a loan, 
just what was the procedure ? 

A. It was usually analyzed by the credit depart- 
ment and submitted to the commercial loan officer 
and then in turn submitted to the commercial loan 
committee, and then the loan if made was ratified 
by the board of directors loan committee. 

Q. What did you do along the line of those par- 
ticular loans in 1941 and °42, we will say? 

A. Well, as a member of the commercial loan 
committee I naturally reviewed all the appleations 
that were recommended by the loaning officer. 

Q. Did that include balance sheet and profit and 
loss statement ? 

A. Very often, yes, most often. 

Q. Did the balance sheets include statements of 
surplus and working capital and those gencral 
figures ? A. Qh, ves. 

Q. Did the profit and loss statements include 
sales and profits and officers’ salaries ana so forth? 

A. Ordinarily, yes. If we had any reason to 
question salaries and the information did not ap- 
pear specifically, we asked for a breakdown. 

Q. When you were making a corporate loan, 
wonld the trust company take action with respect 
to the officers’ salaries? [144] 

A. Occasionally. 
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Q. Have you ever found them too low or too 
high in your opinion from time to time? 

A. You frequently find them both ways. Ocea- 
sionally you are not getting adequate management 
because of too low salaries and banks sometimes 
qualify the granting of a loan upon getting more 
competent management. All other times you do 
occasionally find salaries out of line. 

Q. About how many balance sheets, profit and 
losses statements of various corporations showing 
officers’ salaries did you review during 1941 and 
1942? A. That would be hard to say. 

Well, just roughly. 

I cannot recall that. 

Would it be 10 or 5. 

Well, it wasn’t a very large commercial bank, 
as far as commercial loans go. I presume m a 
period of a couple of years maybe 150 to 200 of 
those commercial loans were analyzed thoroughly. 
You only use the balance sheet and profit and loss 
statement method when it is a loan of some sub- 
stantial size. 

Q. Now, taking your entire experience from 
1922 when you went into the California Bank cor- 
poration department up to the present time, how 


POPS 


many balance sheets and profit and loss statements: 
of corporations showing officers’ salaries [145] do 
you estimate that von have reviewed, if von ean: 
make such an estimate? ! 

A. Well, it would be just a wild guess, Mr. 
Orem. I daresay I have analyzed the organiza- 
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tional setup of more companies since I have been 
practicing for myself than I did while with either 
bank, because usually those transactions are screened 
before I get to them, the credit department sereened 
out those applications. 

Q. Well, I mean since vou were in the course of 
your practice; how many vears by the way have 
you practiced as a financial adviser? 

A. Thirteen years before the war and then I 
just resumed now in the last six months. 


Q. During that time about how many corporate 
balance sheets and profit and loss statements have 
you examined ? 

A. Oh, a wild guess would be three or four 
hundred. 

Q. Were they in various types of industry? 

A. Varied, yes, widely diversified. 

Q. You have had some opportunity of judging 
the amount of corporate salaries paid in San Diego 
during 1941 and °42 and comparing them with Los 
Angeles, haven’t you? 


A. Well, I had no oceasion during 1941 and 1942 
to make comparisons with Los Angeles, if that is 
what your question contemplates. Did vou ask if 
I had oceasion to make comparisons? [146] 

Q. 1 mean with salaries at San Dicgo compared 
to Los Angeles, whether they were actually higher 
or actually lower. 

Mr. Tonjes: Do you know? 

The Witness: Frankly I do not know. 
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Q. (By My. Orem): You have been in this 
courtroom since this case started this morning ? 

A. Yes. 

Q. Continuously ? A. Yes, sir. 

Q. Have you listened to all the questions that 
the counsel have asked and the answers of the sev- 


eral witnesses ? A. Yes. 
Q. And did you hear the hypothetical questions 
that were asked of Mr. Miller? A. Yes. 


Q. Now, should I ask you the same hypothetical 
questions, do you have an opinion as to the value 
of the services of Mr. Kennedy and Mr. Hayek or 
either of them to the Kennedy Nameplate Company 
for the years ending June 30, 1941, and June 30, | 
1942, or either year? A. Yes. 

Q. Will you state what in your opinion the 
services of Mr. Joseph Hayek were worth to the 
Kennedy Nameplate Company [147] in the year 
ending June 30, 1941? 

Mr. Tonjes: I object to the question, if your 
Honor please, for the reason that this witness is 
not qualified. I think Mr. Kennedy and Mr. Miller 
both emphasized the fact that this nameplate busi- 
ness was a highly technical business and the ordi- 
nary business experience of a person would have 
very little bearing on making him qualified to be 
the operator of a nameplate business, and this wit- 
ness has not shown that he has any knowledge of 
any corporate or organization activity in the name- 
plate business. Until that is shown I snbmit he 
is not qualified to express any opinion. 
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The Court: JT think I will have to sustain that 
objection. It seems to me that this witness, as a 
corporation adviser, doubtless does have quite a 
good deal of information as to what different cor- 
porations pay, but I think it is so well known that 
the Court will take judicial notice that there is no 
uniformity of salary, one industry might pay a 
great deal more in proportion than another and it 
seems to me that in order to qualify this witness 
as an expert and to entitle him to give the Court 
an opinion as to whether he regarded the salary 
paid Mr. Kennedy and Mr. Havek as reasonable, he 
would have to have knowledge of that sort of busi- 
ness and have a good deal of famiharity with that 
sort of business. I don’t think this witness has. 
He has a general knowledge doubtless of corpora- 
tion reorganization and corporate business. [148] 
{ think I will have to sustam that objection, Mr. 
Orem. 

Mr. Orem: TI ask that an exeeption be noted. 

‘The Counts Wes 

Mr. Orem: Of course it is a matter of opinion 
really as to whether a man with better knowledge 
could qualify on this. 

The Court: Yes. Well, that is a question for 
the Court. I wonld not be entirely free from doubt. 
I think that at best expert testimony is not as 
valuable to the Court as the testimony as to what 
this man did and the volume of business and the 
earnings that came in. That after all is more 
valuable to the court than anything else. I have of 
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course a willingness, counsel, to receive expert testi- 
mony for whatever it may be worth to the Court 
in weighing the facts, but I think it imvolves a 
certain amount of experience and knowledge of the 
business in order to qualify the witness to give 
testimony that would be of value. 

Mr. Orem: I am of course submitting Mr. 'Thor- 
son as a witness with financial experience and with 
a general knowledge of salaries. 

The Court: Yes. 

Mr. Orem: In the industry in general, not in 
this particular industry. ) 

The Court: Yes, but I think I will have to— 
my best judgment would be not to admit it. 

Q. (By Mr. Orem): Now, Mr. Thorson, have 
you had any experience in the—do you have any 
knowledge of the salaries paid in the plating in- 
dustry ? A. Not specifically, no. 

Q. Or in metal fabrication? 

A. Well, to some extent metal fabrication, yes, 
not specifically. However, I have had oceasion to 
process a metal fabrication company. 

Q. What type of metal fabrication, what types? 

A. Airplane manufacture for one, furniture, 
metal furniture. 

Mr. Orem: That is all. 

The Court: I admitted the testimony of Mr. 
Miller because he was familiar with the industry 
and had knowledge of it. 

Mr. Orem: In other cases I have had the testi- 
mony of bankers admitted with general knowledge, 


154 Kennedy Name Plate Co. vs. 


(Testimony of Carlisle John Thorson.) 
somewhat similar experience. Of course, still as 
you say it is just a matter 
The Court: Yes. I think with all due respect 
to the witness that his opinion could not help the 
court very much, even if it was expressed, because 
of his lack of knowledge of this specific business. 
Q. (By Mr. Orem): You don’t have any par- 
ticular knowledge of the nameplate business? [150] 
A. 91 do met. 
Mr. Orem: Very well, that is all. 
Mr. Tonjes: No questions. 


(Witness excused.) [151] 
JOSEPH W. HAYEK 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

By Mr. Orem: 

Q. Please state your full name? 

A. Joseph W. Hayek. 

Q. What office do you hold at the present time 
in the Kennedy Nameplate Company ? 

A. President. 

Q. How long have you continuously held that 
office ? 

A. Since 19238, since it was incorporated. 

Q. Have you also been a director of the company 
since that date? 1923? A. Yes. 

Q. At any time from 1923 to the present time, 
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did you devote any portion of your time to any other 
business than the Kennedy Nameplate Company ? 

ewe NO. [ 1524] 

Q. Will you please state the extent of your tech- 
nical edueation ? 

A. Well, I went to gymnasium school in Czecho- 
slovakia, studied chemistry and mathematics. Then 
I took a course for two years at the Cal Tech here, 
and in 1908 I started the nameplate industry be- 
cause that was something new that was brought to 
this country in 1906, and I was very much inter- 
ested because it took so much chemical information 
to do it. In 1909 I took charge of the Crowe Name- 
plate & Engraving Plant in Chicago, just a small 
plant at that time. 

In 1912 I started Greenduck Company nameplate 
department. In 1914 I took charge of the Chrysler 
nameplate in Chicago. Jn 1915 I went to Minne- 
apolis and took charge of the Sager Manufacturing 
Company. In 1917 or ’18 I started in business for 
myself, until 1921 when I sold to Mr. Kennedy and 
his uncle. They moved the plant to Los Angeles, 
and I came out here and I bought out Mr. Ken- 
nedy’s uncle, and in 1923 we were incorporated. 

Q. From 1907 to 1946, most of the time were 
you engaged in any other business except the name- 
plate business ? A. No. 

Q. Yon put your entire business experience from 
1907 to this date as being in the nameplate business? 

e What is right. 

@. And now prior to your association with the 
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Kennedy [153] Nameplate Company, did you have 
any offers from any other companies of salaried 
positions in the nameplate business? 

A. Jn January, 1930, I was in Chicago and the 
Crowe Nameplate & Engraving Company whom I 
worked for in 1909, "10 and 711, made me an offer 
to take charge of their nameplate department, out- 
side of the die making department, and at a salary 
of $12,000 a vear plus 20 per cent of the scrap, with 
a contract for five years if I desired, and I could 
have a contract for any length of time. They of- 
fered to buy the Kennedy Nameplate out at that 
time. 

Mr. Orem:. For the record the name of the Crowe 
Nameplate Company is C-r-o-n-a-m-e ? 

The Witness: C-r-o-w-e. 

Q. (By Mr. Orem): Did you have any offers 
from any other companies ? 

A. Yes, I had prior to that, a year, around that, 
a firm out in Middleboro, Massachusetts, Colonial 
Brass Company, Middleboro, Massachusetts, at a 
salary of $7500 a year. That was in 1921 or ’2. 

Q. When vou were with this Crowe Nameplate 
Company that vou described, about how many em- 
plovees did they have? 

A. When I first started there we had only about 
SIX, 

@. And do vou know how many emplovees that 
firm has now? 

A. They have over 3,000 employees at the pres- 
ent time. [154] 
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Q. As president of the Kennedy Nameplate 
Company during the years ending June 30, 1941, 
and June 30, 1942, just what were your duties? 
What did you do durmg those years? 

A. My duties was complete charge of production. 
In the nameplate business there are at least ten 
very important different trades hired, and I have 
to watch that production from the art department 
and the die making and engraving and shearing, 
packing and everything, the whole production. 

Q. Just how many different processes are there 
in production? - 

A. Well, there is the art department and photo- 
graphic department, there is the lithographic de-_ 
partment, there is the etching, there is plating, there 
is shearing, there is die making, punch press opera- 
tions, and engraving. 

@. You are in charge of all those departments? 

A. Yes, and the decaleomania department. 

Q. During vour employment with the Kennedy 
Nameplate Company, have you perfected any new 
processes of manufacture or techniques? 

A. Many of them. Every few months we have 
to get something new. That is my end of the busi- 
ness. 

Q. Will you describe what new processes or 
techniques you did devise? 

A. Well, first I set up the repeat camera on our 
[155] negatives, instead of making so many prints 
on paper and pasting them up and photographing 
them, we just make a negative, and to make it I 
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made my multiplying camera where you put the 
negative in there and multiply it hke that. 

Then in the etching and in the hthographic de- 
partment where there is about thirty-two operations 
to completely finish the article, we climinate pow- 
dering, painting, fixing and baking on certain jobs, 
and our plating we have a setoff process and on 
plating colors, there are three or four different ways 
to plate colors, and where we used to put them in 
with a little brush, we spray them in or lithograph 
the colors in. In etching we deviated from the regu- 
lar routine zine process in order to get the electro- 
ehemieal process, and that didn’t work out very 
good and a new process was proposed on that by us. 

In the die making department, we make quite an 
improvement in making dies by saving time, instead 
of making a regular layout we make our layout by 
photographie processes. 

In the engraving department we improve it by 
setting up type in a straight line, and we make an 
attachment whereby we ean put the same straight 
line on a curve on a plate, something where the 
manufacturer of the engraving machine made the 
remark it was impossible. I spent a lot of my time 
extra on different chemicals to oxidize special met- 
als, instead of using color for plating process we 
use oxdizing [156] sohition whereby we can oxidize 
a hundred or a hundred and twenty pieces at one 
time and take maybe ten minutes whereby spraying 
it would take maybe four or five hours. 

Our oxidizing zine, which was impossible to do 
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until several vears ago, when I got a solution, and 
we are the only firm on the West Coast that does 
anything like that. 

And then during the war I had to work out proc- 
esses for plastics and fibre, fluorescent plates, we 
worked them out in our plant, and many others that 
J can’t remember. 

Q. How manv hours per day do you work? 

A. Well, I am the first one in in the morning, I 
put in twelve to fourteen hours a day and Saturday 
about six, and many times I worked there on Sun- 
day during the war, when there was something that 
was very important, I worked there more than 
once, worked all night, just to get through because 
our work can’t depend on a helper and too many 
different processes they go through, I have to watch 
for a certain amount of time one process one eve- 
ning. By going through every department in that 
way having to watch everything I have to be there. 

@. During the vears 1941 and 1942, just what 
hours did you work every week on an average? 

A. I would say about 70 or 75 hours a week. 

Q. How did those hours compare with those that 
you worked in 1940 and 1939? 

A. Well, I—19389 I didn’t work quite as many 
hours. [157] 

Q. About how many hours did you work in 1989? 

A. Oh, I worked about nine hours a day five 
days a week, eight to nine hours a day. 

Q. In 1940 how many hours? 

A. 1940 because we had—well, in 1940 we started 
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to work in aircraft production for France and Rus- 
sia, and at that time we had to do a lot of experi- 
menting and a lot of work that was in a hurry, so I 
spent quite a hit of time there. 

. What compensation did vou receive for your 
service from the Kennedy Nameplate Company for 
the year ending June 30, 1940? A. $17,000. 

Q. For the year ending June 30, 19422 

A. The same thing. 

Q. And did vou also receive some proceeds from 
the sale of scrap in those two vears? 

A. Yes, I did, ges, 

Q. You received the amounts that are shown in 
the tax returns? A. Yes, tat iswight 

Q. For those years, in the individual tax returns 
for yourself and Mrs. Hayek? 

= What istielht: 

Q. And what did you consider that sum that you 
received [158] from the sale of scrap to be, what 
nature ? 

A. Well, I didn’t give it any consideration. I 
figured it was pin money, because everywhere I ever 
worked I always got the scrap or a certain part of 
the scrap. When I was offered the job there by 
Crowe Nameplate in 1930 my salary was $12,000 
a year plus 20 per cent of the scrap, and in 1916 
when I was working at the Sager Manufacturing 
in Minneapolis, my salary was $4420 plus the scrap 
of all metal except silver, sterling silver. 

Q. Now, you have known Mr. Kennedy I believe 
since 1921? A. That is right. 
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Q. You have been associated with him in busi- 


ness since that time? A. That is right. 
Q. Have you had an opportunity to observe his 
qualifications ? Ase Uineracenie nt: 


Q. Do you know what salary he received from 
the company in 1941 and 1942? 

A. That is right. 

Q. Have you an opinion as to whether he rea- 
sonably earned that amount of money or not? 

A. I should think he did. [159] 

Q. You tell me vou got an offer of employment 
from the Crowe Nameplate? 

A. Crowe Nameplate & Engraving Company. 

Q. When did you get that offer? 

A. In January, 1930, during the depression. 

Q. Do you know how big an organization that 
was in 1930 or at about the time they made the 
offer ? 

A. At that time they made the offer they em- 
ploved about six hundred people. [160] 

Q. About six hundred? 

A. Yes. I was supposed to be in full charge of 
the nameplate department, for they wanted to get 
their nameplate into right production. 

Q. Do vou know how many people they had en- 
gaged in the nameplate department of which you 
were to take charge? 

A. I couldn’t say. About 80 or 100. 

Q. You say they offered you how much money? 

A. $12,000 a year plus 20 per cent of the scrap 
and thereafter I could write my own contract for 
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(Testimony of Joseph W. Hayek.) 
five vears or didn’t have to wait on them if there is 
anything I wanted. 
Q. You don’t know how much their sales were? 
A. No, I don’t. 
Mr. Tonjes: That is all, I think. [161] 


[Title of Tax Court and Cause. | 


DESIGNATION OF CONTENTS OF RECORD 
ON REVIEW 


To the Clerk of the Tax Court of the United States: 


You will please prepare, transmit and deliver to 
the Clerk of the United States Court of Appeals for 
the Ninth Cirenit copies duly certified as correct 
of the following documents and records in the above- 
entitled cause in connection with the petition for re- 
view heretofore filed by Kennedy Name Plate Com- 
pany: 

(1) The docket entries of all proceedings before 
the Tax Court. 


(2) Pleadings before the Tax Court, as follows: 
(a) Petition. 
(b) Answer. 
(3) The memorandum findings of fact and opin- 
ion of the Tax Court. 
(4) Petitioner’s motion to vacate and set aside 
the memorandum findings of fact and opinion. 
(5) Order denying motion to vacate and _ set 
aside memorandum findings of fact and opinion 
heretofore entered. 
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(6) The decision of the Tax Court under Rule 
50 entered July 30, 1947. 
(7) The petition for review. [162] 
(8) Notice of filing petition for review. 
(9) From the official transeript of oral testi- 
mony the following: 
(a) Index. 


(b) Proceedings from Page 1 to and in- 
cluding line 8 on page 6. 

(c) That testimony of William James Ken- 
nedy which begins on Page 15 at line 2 to and 
including line 20 on page 39, 

(ad) That testimony of William James Ken- 
nedy which begins on page 79 at line 11 to and 
including line 3 on page 97. 

(e) That testimony of William James Ken- 
nedy which begins on page 106 at line 19 to 
and including line 4 on page 114. 

(f) That testimony of William James Ken- 
nedy which begins on page 116 at line 16 to 
and including line 11 on page 119. 

(g) That testimony of Charles W. Miller 
which begins on page 119 at line 12 and ends 
wpon page 138 at line 19. 

(h) That testimony of Carlisle John Thor- 
son which begins on page 138 at line 20 and 
ends upon page 149 at line 4. 

(i) That testimony of Joseph W. Hayek 
which begins on page 150 at line 6 to and in- 
eluding line 24 on page 157. 

(j) That testimony of Joseph W. Hayek 
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which begins on page 170 at line 17 to and in- 
cluding line 14 on page 171. 
(10) This designation of contents of record on 
review. 
J/s/ PRESTON D. ORION 
Counsel for Petitioner. 
Personal serviee of the foregoing designation is 
hereby acknowledged as having been made this 13th 
day of November, 1947. 
/s/ GHARLES OLLPHANT, GAR, 
Chief Counsel, Bureau of 
Internal Revenue, 
Counsel for Respondent. 


[Endorsed]: Filed Nov. 24, 1947. [163] 


[Title of Tax Court and Cause. ] 
CERTIFICATE 


I, Victor S. Mersch, clerk of The Tax Court of 
the United States, do hereby certify that the fore- 
going pages, 1 to 163, inclusive, contain and are a 
true copy of the transcript of record, papers, and 
proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or ap- 
peals) as above numbered and entitled. 


In testimony whereof, J hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washineton, in the District of Columbia, 
this 28th day of November, 1947. 

[Seal] /s/f VICTOR S. MERSGH, EET 

Clerk, The Tax Court of the 
United States. 
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[Endorsed]: No. 11804. United States Circuit 
Court of Appeals for the Ninth Circuit. Kennedy 
Name Plate Company, a Corporation, Petitioner, vs. 
Commissioner of Internal Revenue, Respondent. 
Transcript of the Record. Upon Petition to Review 
a Decision of The Tax Court of the United States. 

Filed: December 2, 1947. 


/sf PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


In the United States Cirenit Court of Appeals | 
for the Ninth Circuit | 


Docket No. 11804 
KENNEDY NAME PLATE COMPANY, 


Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS FOR PETITIONER 
AND DESIGNATION FOR PRINTING 
UNDER SUBDIVISION 6 OF RULE 19 


Pomts on Appeal 


(1) The Tax Court of the United States erred in 
failing to allow as a deduction under section 238 
(a)(1)(A) Internal Revenue Code, as reasonable 
compensation for services rendered by its two offi- 
cers any amount in excess of the regular salaries 
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paid each vear in the total amount of $24,000.00 
plus proceeds from the scrap sales. 


(2) The Tax Court erred in holding that the 
payments of the bonuses to the two officers in the 
total amount of $10,000.00 for each year were in the 
nature of dividend distributions on stoek and not 
deductible by petitioner as ordinary and necessary 
expenses under section 23 (a)(1)(A) of the Inter- 
nal Revenue Code. 


(3) The Tax Court erred in finding that there 
were deficiencies for the taxable years ended June 
30, 1941, and June 30, 1942, in lieu of a determina- 
tion that there were no income taxes, declared value 
excess-profits taxes and excess profits taxes due from 
the petitioner for the two years in controversy. 


(4) The Tax Court erred in declining to grant 
petitioner’s motion to vacate and set aside the memo- 
randum, findings of fact, and opinion on the grounds 
that the Tax Court had not complied with the provi- 
sions of the Administrative Procedure Act. (Chap- 
ter 324—Public Law 404.) 


(5) There was no substantial evidence to justify 
the findings of the Tax Court within the provisions 
of the Admimistrative Procedure Act, and more par- 
ticularly Section 10(e) of said Act. 


(6) The Tax Court erred in not giving full faith 
and eredit to the resolution of the Board of Direc- 
tors of petitioner, adopted at the regular meeting of 
said Board on June 11, 1941, voting bonuses of 
$5,000 each to the two officers of petitioner. 
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(7) The Tax Court erred in declining to give 
proper weight to the testimony of Charles N. Miller 
with respect to the reasonableness of the compensa- 
tion paid by petitioner to its two principal officers. 


Designation for Printing 


Petitioner designates for printing the entire cer- 
tified transcript as prepared by the Tax Court of the 
United States. 

/s/ PRESTON D. OREM, 
Counsel for Petitioner. 


Personal service of the foregoing Statement of 
Points for Petitioner and Designation for Printing 
under Subdivision 6 of Rule 19, is hereby acknowl- 
edged as having been made this 10th day of De- 
cember, 1947. 

/s/ THERON L. CANDLE, 
Assistant Attorney General, 
Counsel for Respondent. 


[Endorsed]: Filed Dec. 16, 1947. 


